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PREFACE. 


The  following  Suggestions  were  nearly  finished^ 
before  it  was  intended  to  print  thepii.   They  con- 
sist of  remarks  loosely  thrown  together,  most 
of  which  were  sent  to  the  Commissioners  in 
detached  papers  as  soon  as  they  were  written, 
and  returned   at  my  request  for  the  purpose 
of  arrangement.     One  paper  upon  Fines   atid 
Recoveries  *  was  received  by  the  Commissioners 
before  they  prepared  the  Questions  which  they 
have  circulated.      Another  on  the  Statutes  of 
Limitations'  was  sent  to  them  before  I  received 
a  copy  of  the  Questions.     The  other  parts  of 
the  first  eight  chapters  and  the  first  section 
of  Chapter  IX.  were  sent,  but  had  not  been 
read  by  all  the   Commissioners  before  I  was 


'  Now  Chapter  viii.  section  3.        '  Now  Chapter  vii. 
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examined  on  the  subjects  which  are  comprised 
in  them;  and  the  remainder  of  Chapter  IX. 
and  the  subsequent  chapters  have  since  been 
written. 

I  have  been  induced  to  print  these  remarks, 
by  the  request  of  several  of  my  professional 
friends,  who  have  expressed  a  desire  to  see 
them,  and  the  hope,  that,  by  distributing  a  few 
copies  in  a  convenient  form,  principally  amongst 
the  Members  of  the  Bar,  I  might  contribute  to 
promote  that  consideration  and  discussion,  with- 
out which  no  important  alteration  in  the  Laws 
can  prudently  be  made. 

I  have  not  thought  it  right  to  publish  these 
Suggestions,  as  well  on  account  of  the  circum 
stances  under  which  they  were  orignated,  as, 
because  they  are  not  in  a  suflSciently  perfect 
state  for  general  circulation.  Most  of  the  alter- 
ations, which  I  have  mentioned,  are  proposed 
merely  as  subjects  for  inquiry ;  and  it  may  be 
found,  that  many  of  them  would  be  attended 
with  inconveniences  sufficient  to  overbalance  the 
benefits  they  might  produce. 


PREFACE.  V 

I  have  inserted^  in  an  Appendix^  the  Minutes 
of  my  Examination  before  the  Commissioners^ 
because  they  afford  the  most  convenient  means  of 
showing  the  reasons  for  my  impressions^  when 
they  may  appear  to  differ  from  the  opinions  of 
the  Commissioners.  I  am  far  from  supposing 
however,  that,  with  the  same  opportunities  for 
discussion,  and  with  the  advantage  of  the  same 
information  from  other  professional  sources,  I 
might  not,  in  most  instances,  have  arrived  at 
their  conclusions. 

The  haste  in  which  the  following  pages  have 
been  printed,  in  order  to  be  ready  for  the  Com- 
missioners, before  they  had  finished  a  Report, 
must  be  offered  as  an  excuse  for  many  verbal 
inaccuracies  and  errors  of  the  press. 


Lincoln's  Inn, 
^pril,  1829. 
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REAL    PROPERTY. 


The  desire  of  contributing  any  assistance  in  my  . 

power  towards  the  improvement  of  the  Laws  relating  ^y  remarka. 
to  Real  Property  induces  me,  in  compliance  with 
die  request  of  the  Commissioners,  to  state  some  of 
my  opinions  on  the  subject  at  considerable  length. 

I  beg  leave  to  offer  my  suggestions  as  mere  sub- 
jects for  discussion.  Some  of  them  are  little  more 
than  first  impressions,  and  I  am  by  no  means  con- 
fident of  the  expediency  of  many,  which  are  the 
result  of  more  deliberate  consideration.  The  great 
difficulty  of  the  subject,  and  the  cautious  inquiry 
which  is  necessary,  in  order  to  arrive  at  a  correct 
judgment  of  the  effect  of  any  alteration,  render  it 
probable  that  I  am  not  aware  of  many  reasons  by 
which  my  opinions  might  be  materially  altered. 

Of  the  many  works  which  have  recently  been 
published  on  the  amendment  of  the  Law,  I  have 
read   with  great  interest  and  pleasure  those  of 
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RemarkB  Mr.  Miller \  Mr.  Humphreys*,  and  Mr.  Sugden', 
Hum- '  and  have  derived  from  them  several  of  the  sugges- 
bookf"  tions  which  are  stated  in  the  following  pages.  It 
is  impossible  to  refrain  from  acknowledging  the 
obligations  of  the  profession  and  the  public  to 
Mr.  Humphreys  for  his  masterly  sketch  of  some  of 
the  most  important  defects  in  the  laws,  by  which 
he  has  rendered  the  subject  interesting,  as  well  as 
intelligible,  to  those  who  are  not  members  of  the 
Profession  ;  but  I  cannot  avoid  thinking  that  many 
of  the  alterations  which  he  has  suggested  are 
unnecessary  and  impracticable — that  some  of  them 
would  interfere  with  vested  rights,  and  unsettle 
our  most  useful  and  valuable  laws — and  others 
of  them  would  diminish  the  power  of  disposition 
enjoyed  by  the  owner  of  an  estate,/  which  adds 
considerably  to  the  value  of  his  propertyy  by 
abolishing  many  of  the  various  interests  and  pri- 
vileges which  may  now  be  created;  and  I  fear, 
that  the  work  of  Mr.  Humphreys,  while  it  professes 
to  be  a  mere  outline  of  those  branches  of  the  law, 
which  appear  to  him  to  stand  most  in  need  of 
improvement,  has  unintentionally  given  an  errone- 
ous impression  to  many  of  his  readers,  that  the  laws 
of  real  property,  which  are  essentially  necessary,  are 
very  simple,  and  may  be  comprised  in  a  very  smaJl 
compass. 

'  Inquiry  into  the  State  of  the  Civil  Law,  1825. 

'  Observations  on  the  actual  State  of  the  English  Laws  of 
Real  Property,  with  the  Outlines  of  a  Code.  1st  edit  1826. 
2d  edit.  1827. 

'  Letter  to  Jas.  Humphreys,  Esq.    3d  edit  1827. 


CHAPTER  I. 

OF  THE  MODE  OF  IMPROVEMENT. 

The  modes  by  which  the  improvement  of  the  law  Modes  of 
has  been  proposed  to  be  effected,  are,  The  estab-  menu 
lishment  of  a  Code,  and,  The  correction  of  parti- 
cular defects  by  Acts  of  Parliament. 

A  Code  to  repeal  the  present  laws,  and  create  a 
new  system  like  the  "  Code  Napoleon,"  or  that 
proposed  by  Mr.  Humphreys,  appears  to  me  to  be 
almost  impracticable  in  this  country,  and  I  conceive 
that  a  compilation  and  digest  of  the  existing  laws 
with  corrections  would  not  be  expedient. 

To  repeal  the  present  laws  and  adopt  a  new  Disadvan. 
system  would  be  impossible  without  an  interfer-  new  code. 
ence  with  existing  rights,  and  it  cannot  be  expected 
that  Parliament  will  sanction  any  material  injury 
to  them.  Many  estates  are  enjoyed  under  settle- 
ments which  may  not  determine  for  centuries,  and 
many  are  held  as  leasehold  estates  for  the  residue 
of  terms  of  five  hundred  and  a  thousand  years ;  and 
if,  according  to  the  opinion  of  Mr.  Humphreys, 
intails  and  long  terms  of  years  ought  no  longer  to 
exist,  the  present  interests  must  either  be  allowed 
to  expire,  and  then  the  new  system  cannot  come 
fully  into  operation  for  several  hundred  years,  or 
they  must  be  determined,  and  then  some  mode  of 
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CHAP,  adjustment  or  compensatioQ  for  them  must  be 
settled,  which  it  would  be  almost  impossible  to 
effect  on  account  of  the  very  complicated  and 
extensive  modifications  of  rights  and  interests 
which  are  allowed  to  exist  in  this  country. 

Our  laws  of  real  property  were  in  force,  when 
land  was  almost  the  only  subject  of  ownership  and 
there  were  few  civil  rights  which  had  not  some 
relation  to  it :  and  most  of  the  remedies  which  since 
the  extension  of  commerce  and  the  increase  of 
wealth  have  become  necessary  for  the  protection 
of  personal  property,  were  adopted  in  analogy  to 
the  rules  which  previously  existed  with  reference 
to  interests  in  land.  Consequently  the  present 
laws  relating  to  real  property,  are  the  principal 
foundation  of  the  proceedings  of  the  different 
courts,  and  occasion  the  most  important  dis- 
tinctions between  law  and  equity.  They  also 
regulate  the  titles  of  dignity — the  qualifications 
for  members  of  parliament  and  offices  of  trust — the 
jurisdictions  of  the  courts  of  hundreds  and  leets — 
the  privileges  of  lords  of  manors — the  rights  of 
sporting— and  great  part  of  our  system  of  poor- 
laws — and  are  blended  with  most  of  our  civil  and 
political  institutions. 

A  new  code  would  therefore  require  a  different 
arrangement  of  the  powers  and  machinery  of  our 
courts  of  judicature — and  have  a  most  extensive 
influence  upon  the  whole  of  our  civil  laws. 

Very  little  alteration  appears  to  me  to  be  de- 
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sirable  in  the  present  system  of  our  laws  of  real  chap. 
property.  It  has  been  amended  from  time  to  time 
to  meet  the  various  changes  in  the  habits  and 
wishes  of  different  ages — its  rules  have  been  sanc- 
tioned by  experience,  and  are  well  adapted  to  the 
present  transactions  and  necessities  of  the  country — 
and  they  are,  I  conceive,  with  a  few  exceptions,  as 
convenient  and  useful  as  the  complicated  modifica- 
tions of  property  and  the  privileges  which  they 
allow  to  the  owner  of  it  will  permit. 

If  a  Code  were  to  be  established,  great  difference 
of  opinion  would  arise  with  respect  to  the  new 
rules  which  ought  to  be  adopted.  The  Code 
Napoleon  was  not  produced  until  after  long  dis- 
cussions, during  many  years,  by  all  the  eminent 
lawyers  in  France ;  and  the  extensive  litigation  by 
which  it  has  been  followed,  proves  that  it  is  very 
far  from  perfect  Its  length,  and  the  difficulties 
attending  it,  would  have  been  considerably  in- 
creased if  provisions  had  been  contained  in  it  for 
as  many  various  modifications  of  property  as  are 
permitted  to  exist  in  this  country.  A  code  was 
rendered  desirable  in  other  states  of  Europe  by  a 
varie^  of  laws  in  different  provinces,  which  does 
not  exist  here.  Our  present  laws  are  well  under- 
stood, and  contain  rules  for  almost  every  case 
which  can  happen,  and  it  would  be  impossible  to 
frame  new  provisions  without  overlooking  some  of 
their  consequences,  and  omitting  rules  for  many 
events  which  ought  to  be  provided  for.     It  rarely 
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CH/iP.  happens  that  an  act  of  parliament  is  passed  which 
does  not  require  subsequent  amendment,  and  when 
a  deed  for  any  new  purpose  has  been  framed  with 
the  greatest  care,  it  has  been  invariably  discovered 
that  regulations  ought  to  have  been  contained  in 
it  for  circumstances  which  had  not  been  foreseen. 
Present  I  am  uot  awarc  of  a  sufficient  reason  for  altering 

not  re^aire^  any  of  the  pnuciplcs  or  leading  rules  of  our  laws 
of  real  property.  The  distinctions  between  real 
and  personal  estate ;  the  division  of  real  property 
into  corporeal  and  incorporeal  hereditaments ;  the 
different  varieties  of  the  latter — advowsons,  tithes, 
rights  of  common,  way,  water  and  light,  offices, 
franchises,  dignities,  rents,  annuities  and  ease- 
ments; the  various  modifications  of  interest — estates 
in  fee-simple,  base-fees,  estates-tail  of  different 
^nds,  estates  for  life,  estates  per  autre  vie,  leases 
^  years,  absolute,  and  determinable  with  lives — 
estates  upon  condition,  charges,  and  other  securi- 
ties— estates  by  entireties,  in  coparcenary,  in  joint 
tenancy,  in  tenancy  in  common — estates  in  posses- 
sion, reversion,  remainder,  and  expectancy — con- 
ditions, conditional  limitations,  shifting,  secondary, 
springing,  contingent,  and  future  uses  and  trusts — 
executory  devises — powers  for  various  purposes; 
the  distinctions  between  vested  and  contingent,  and 
legal  and  equitable  interests,  and  executed  and 
executory  trusts ;  the  modes  of  acquiring  property 
by  marriage,  descent,  purchase,  escheat,  forfeiture, 
and  prescription,  and  of  alienating  it  by  deeds  of 
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different  natures — ^will — bankruptcy,  and  insol-  chap. 
vency ;  the  several  restrictions  and  protections  of  the 
crown — corporations  sole,  aggregate,  civil,  ecclesi- 
astical, and  collegiate — bishops,  decOis,  prebenda- 
ries, rectors  with  and  without  cure,  vicars,  and  other 
clergymen — married  women,  infants,  guardians, 
idiots,  lunatics,  and  committees — aliens — hospitals, 
and  charities ;  the  rules  against  mortmain  and 
perpetuities ;  the  rights  of  persons  under  contracts, 
covenants,  charges,  debts  by  specialty  and  simple 
contract — with  their  numerous  subdivisions  and 
incidents,  and  the  various  remedies  or  modes  of 
proceeding  which  are  applicable  to  them,  must 
still,  I  apprehend,  remain,  although  in  the  details 
of  almost  all  of  them  will  be  found  some  anomalies 
or  technical  subtleties,  which  may  be  corrected  or 
removed. 

The  principles  of  which  the  greatest  complaints 
have  been  made,  are  those  of  tenures,  uses,  and 
trusts^.  Most  of  the  evils  of  tenures  have  been 
remedied  by  the  laws  which  have  turned  customary 
gifts  into  rights,  and  the  statutes  which  have  taken 
away  military  services,  wardship,  and  other  inju- 
rious burthens  and  privileges,  and  have  given,  in 
almost  all  cases,  a  power  of  disposition  by  will. 
Without  the  principle  of  tenure,  the  titles  to 
honours,  manors,  wastes,  escheat,  and  forfeiture 
could  not  be  supported*,  while  the  few  inconveni- 

■  See  Mr.  Humphreys's  Book,  2d  edit.  p.  220. 
•  See  App.  Qu.  1. 
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CHAP,  encies  which  still  belong  to  it  may  be  easily 
removed  ^.  Uses  are  one  of  the  foundations  of  the 
present  system  of  conveyancing,  and  are  so  well 
understood  that  a  question  respecting  them  very 
rarely  occurs.  I  entertain  considerable  doubt 
whether  they  can  safely  be  abolished,  and  incline 
to  think  that,  instead  of  destroying  them,  it  would 
really  be  desirable  to  extend  their  operation. 
Trusts  cannot  be  dispensed  with  in  the  present 
state  of  society :  and,  while  the  distinctions  be- 
tween our  courts  of  law  and  equity  exist,  I  fear 
that  it  would  be  impossible  to  carry  into  effect,  in 
practice,  the  distinction  which  has  been  recom- 
mended by  Mr.  Humphreys,  between  active  and 
passive  trusts*. 
But  the  COP-      While  I  am  anxious  that  the  system  of  our  laws 

rection  of  , 

defecu  in  should  be  preserved,  I  think  that  great  good  may 
branches  be  effected  by  a  judicious  correction  of  their  various 
great  good,  anomalies  and  defects.  There  is  scarcely  any 
branch  of  them  in  which  some  improvement  might 
not  be  made ;  but  it  appears  to  me  that  the  most 
important  objects  of  amendment  are,  to  diminish 
the  causes  of  the  expense  and  delay  attendant  upon 
alienation,  and  to  render  the  titles  of  estates  more 
secure.  Among  the  chief  sources  of  the  present 
inconveniences  are  some  few  objectionable  remains 
of  the  principles  of  the  feudal  system,  and  of  the 
technical  distinctions  of  the  barbarous  ages— the 

^  App.  Qu.  4.  **  Second  edit.  p.  169. 
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fictions  and  subtleties  by  which,  in  different  times,  chap. 
the  public  have  extricated  themselves  from  such  of 
the  rules  of  the  existing  laws  as  were  repugnant 
to  their  feelings  or.  necessities — ^the  want  of  a 
general  registry — the  mischievous  interference  of 
the  courts  of  equity — and  the  rules  of  construction 
in  courts  of  law. 

To  carry  into  effect  the  important  duties  of  the 
Commissioners,  it  will,  I  conceive,  be  necessary 
that  the  whole  system  of  the  laws  of  real  property 
should  be  considered,  and  its  various  branches  and 
subdivisions  examined,  in  order  to  ascertain  their 
defects,  particularly,  of — any  technical  or  refined 
distinctions  which  occasion  frequent  litigation — 
any  provisions  of  a  different  nature  for  the  same  or 
a  similar  purpose — any  rules  which  are  proved  to 
be  inconvenient,  by  being  constantly  evaded — and 
any  proceedings  which  require  unnecessary  forms 
or  fictitious  or  circuitous  methods  of  effecting 
objects,  which  might  be  accomplished  by  more 
simple  and  direct  means.  In  judging  of  the 
diflferent  suggestions  which  may  be  proposed,  no 
alteration  of  any  part  of  the  present  law,  which  is 
unattended  with  practical  inconvenience,  should 
be  adopted  without  great  hesitation,  and  every 
amendment  should  be  considered  with  reference  to 
its  effect  upon  other  branches  of  the  law. 

It  is  evident  that  if  the  creation  of  tortious 
estates,  and  the  few  other  inconveniences  of  tenure 
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CHAP,  be  abolished^ — if  every  branch  of  the  law  be  ren- 
dered uniform^  by  destroying  unnecessaiy  distinc- 
tions, and  a  multiplicity  of  provisions  for  a  similar 
purpose — if  the  remedies  for  the  recovery  of  estates, 
after  a  great  number  of  years,  in  the  very  few 
instances  in  which  they  can  be  exercised,  be  taken 
away  ^ — if  the  modes  of  alienation  be  simplified,  by 
getting  rid  of  technical  requisites  which  have  no 
reasonable  relation  to  the  object  of  the  parties^ — 
if  intentions  which  can  now  be  accomplished  in- 
directly, be  authorized  to  be  carried  into  effect  in 
a  more  simple  and  direct  manner — if  the  unneces- 
sary interposition  of  courts  of  equity  be  prevented® — 
and  the  inconvenient  rules  of  construction  be  cor- 
rected^, the  laws  will  not  only  be  improved  but 
will  also  be  considerably  abridged. 
Partial  cor-       It  would  I  couccive  be  advisable  to  remedy  the 

recdon  to  ,  . 

be  preferred  dcfccts  iu  the  law  by  different  acts  of  parliament, 
in  preference  to  the  establishment  of  a  compilation 
or  digest  of  them  in  their  corrected  state. 

The  only  advantages  of  a  digest  are,  that  it 
would  ensure  a  complete  revision  of  every  branch 
of  the  law  by  those  who  would  be  employed  in 
framing  it,  and  that,  when  completed,  it  would 
collect  together  all  the  rules  and  afford  greater 
facility  for  reference  to  them. 

The  disadvantages  of  a  digest  are,  the  difficulty 

*  See  Chap.  n.       •  See  Chap.  vii.       '  See  Chap.  viii. 

•  See  Chap.  \i.      •  See  Chap.  xii. 
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and  expense  of  completing  it,  and  the  uncertainty  chap. 
which  it  would  occasion.  To  collect  from  our 
numerous  reports  of  adjudged  cases,  and  to  arrange 
and  accurately  define  the  rules  which  are  rendered 
necessary  by  the  vast  variety  of  rights  and  interests 
existing  in  this  country,  would,  notwithstanding 
the  assistance  afforded  by  the  present  numerous 
abridgments  and  treatises,  require  immense  labour 
and  a  considerable  lenorth  of  time. 

o 

The  effect  of  a  written  law  in  this  country  has 
usually  been  confined  or  evaded  by  questions  re- 
specting the  meaning  of  its  words.  The  spirit  has 
been  allowed  to  be  destroyed  by  the  letter.  In  the 
construction  of  the  statute  of  uses^^,  which  contains 
the  expression  of  ^^  one  person  seized  to  the  use  or 
trust  of  another,"  it  was  determined  that  a  cor- 
poration could  not  take  an  estate  to  an  use — 
that  the  statute  did  not  apply  to  copyholds  or 
leaseholds,  because  persons  are  not  said  to  be 
seized  of  them — and  that  a  use  upon  a  use,  as  a 
gift  to  one  to  the  use  of  another,  in  trust  for  or 
to  the  use  of  a  third,  was  not  within  the  statute. 
Because  the  statute  of  Wills  ^^  contains  the  word 
"  having,"  it  is  restricted  to  the  property  which 
a  person  has  when  he  executes  his  will,  and 
prevents  him  from  disposing  of  the  estates  which 
he  may  be  entitled  to  at  his  death.  And  an  act^^ 
was  rendered  necessary  to  amend  the  last  annuity 

'«  27  Hen.  VHI.  c.  10.  "  32  Hen.  VHI.  c.  1. 

«  3  Geo.  IV.  c.  J)2. 
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CHAP,  act"  because  the  form  for  the  memorial,  in  showing 
the  place  where  the  names  of  the  witnesses  were  to 
be  inserted,  contained  the  expression  "  E.  F.  of, 
&c."  and  it  was  therefore  held  that  the  witnesses 
must  be  described  as  of  some  place,  and  that  if 
any  other  mode  of  describing  them  were  adopted, 
as  clerks  to  Mr.  A.,  although  it  were  much  more 
satisfactory,  the  annuity  would  be  void.  It  is  the 
great  advantage  of  those  parts  of  our  laws  which 
are  to  be  found  only  in  adjudged  cases  and  text 
books,  that  they  are  not  encumbered  with  nice 
distinctions  respecting  the  meaning  of  their  words, 
and  the  only  questions  which  can  arise  upon  them 
are  those  which  involve  the  principles  of  the  rules. 
It  is  often  difficult  to  apply  a  general  rule,  with 
its  necessary  exceptions  and  qualifications,  to  a 
particular  case,  and  therefore  it  is  convenient  and 
usual  to  refer  from  a  text  book  to  the  case  in  which 
the  rule  laid  down  by  it  was  decided,  because  the 
difficulty  of  ascertaining  the  law  by  which  the  new 
case  must  be  governed  is  considerably  diminished 
by  comparing  the  circumstances  of  it  with  those  of 
the  former  cases  in  which  the  law  has  been  settled. 
If  the  rules  to  be  found  in  the  statutes,  text  books, 
and  adjudged  cases  were  collected  and  arranged, 
they  would  not  form  a  complete  digest  of  our  laws, 
for  many  questions  are  well  settled,  of  which  the 
origin  is  unknown;  and  when  new  points  have 

»  53  Geo.  m.  c.  141. 
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been  frequently  considered  by  several  eminent  chap. 
counsel,  who  have  concurred  in  the  same  opinion 
respecting  the  manner  in  which  they  ought  to  be 
decided,  they  are  treated  in  practice,  as  unques- 
tionable, because  the  custom  of  conveyancers  is 
regarded  with  great  consideration  by  the  diflferent 
courts  and  the  House  of  Lords**  and  they  rarely  re- 
fuse to  confirm  it.  Among  cases  of  this  nature,  are 
the  disregard  of  the  question  of  the  existence  of  a 
scintilla  juris  ^^  in  persons  to  whom  estates  have 
been  conveyed  to  uses,  and  many  of  the  rules 
respecting  the  evidences  of  title  which  a  purchaser 
is  entitled  to  require.  Several  of  these  customs 
are  to  be  found  in  modem  treatises  and  books  of 
practice,  but  the  collection  of  them  would  be 
attended  with  difficulty. 

There  is  no  instance  of  any  new  law  which  has 
not  occasioned  litigation.  The  imperfections  of 
language  make  it  impossible  to  express  rules  in 
such  clear  and  precise  terms  as  to  prevent  any 
doubt  upon  the  construction  of  them,  and  no 
mind  is  capable  of  foreseeing  all  the  consequences 
of  any  new  rule,  or  every  case  which  it  ought  to 
provide  for.  I  therefore  conceive,  that  though  a 
digest  were  framed  with  the  greatest  care  by  those 
who  are  best  qualified  for  such  an  undertaking,  it 
would  be  followed  by  considerable  litigation,  until 
the  sense  of  its  expressions  were  established,  and 

"  See  Lady  Radnor  v.  Vandebendy  Show,  P.  C.  69. 
»  A  pp.  Qu.  78. 
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CHAP,    it  would  unsettle  many  of  our  most  clear  and  bene- 
ficial laws. 

The  laws  of  every  country  necessarily  undei^ 
a  constant  change  to  adapt  them  to  the  ever  varying 
habits  and  circumstances  of  the  people,  and  there- 
fore a  digest  would  require  frequent  revision. 
Additional  rules  must  be  established  every  day  by 
the  decisions  of  the  courts,  and  it  would  be  impos- 
sible to  ascertain  the  existing  laws,  unless  they 
were  inserted  in  the  digest,  or  added  to  it  by  notes 
or  commentaries;  such  commentaries  might  be 
published  from  time  to  time  by  young  barristers, 
but  I  think  that  the  abridgments  and  treatises, 
which  are  now  produced  by  them,  afford  as  much 
facility  for  acquiring  a  knowledge  of  the  laws, 
and  referring  to  them,  as  could  be  obtained  from 
an  established  code,  and  they  are  free  from  the 
inconveniences  which  must  attend  the  construction 
of  the  words  of  a  declaratory  law. 

It  appears  to  me  to  be  in  vain  to  hope  that  we 
can  be  entirely  relieved  from  our  present  law  books ; 
for  whenever  a  code  has  been  established,  whether 
it  has  contained  a  new  system,  or  a  digest  of 
the  existing  rules,  it  has  been  found  necessaiy  to 
call  in  the  aid  of  the  former  laws,  and  the  works 
relating  to  them,  in  order  to  explain  the  expressions 
in  the  code  and  to  supply  its  deficiencies.  The 
present  number  of  law  books  do  not  occasion  so 
much  inconvenience  as  is  usually  supposed.  Those 
which  are  modem  render  of  little  use  those  of  an 
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older  date.  The  greater  number  of  the  books  are  chap. 
reports  of  adjudged  cases,  which  commence  in  the 
reign  of  Edward  II.,  but  there  are  few  rules  which 
have  not  been  sanctioned  by  cases  during  the  last 
century.  Text  books  which  are  found  to  be  cor- 
rect are  admitted,  after  a  certain  time,  as  authorities, 
and  render  almost  wholly  unnecessary  a  reference 
to  reports  which  existed  at  the  time  of  their  pub- 
lication. The  Institutes  of  Lord  Coke  contained 
all  the  rules  which  were  decided  before  his  time, 
and  subsequently  the  works  of  Mr.  Feame  and 
other  writers  have  very  much  diminished  the 
number  of  instances  in  which  it  is  necessary  to 
have  recourse  to  the  preceding  decisions.  In 
like  manner  the  publication  of  every  new  abridg- 
ment, digest,  or  treatise,  supersedes  some  older 
ones,  which  have  been  rendered  incomplete  by 
subsequent  decisions.  It  is  very  desirable  that 
the  publication  of  the  reports  of  fiiture  cases  should 
be  better  regulated ;  but  I  do  not  think  it  prac- 
ticable to  get  rid  altogether  of  our  present  books. 

For  the  reasons  which  I  have  stated,  it  appears 
to  me  to  be  advisable  that  the  amendment  of  the 
law  should  be  effected  by  the  correction  of  its 
different  defects,  and  that  in  framing  the  Acts  of 
Parliament  necessary  for  that  purpose  any  declara- 
tion of  those  parts  of  the  law  which  are  to  remain 
unaltered  should  be  avoided  as  much  as  possible. 

A  consolidation  of  the  present  statutes  is  highly 
desirable,  and  is  free  from  the  objections  which 
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CHAP,    attend  a  declaration  of  other  parts  of  the  law ;  but 
the  words  of  the  existing  statutes  should  not  be 
unnecessarily  altered. 
New  laws        The  justicc  of  protecting  existing  rights  requires 
b^Tetr<^°    that  new  laws  should  not  be  retrospective,  except 
MpfilV  in  a  few  cases  in  which  defects  have  arisen  in 
^JtS^'  °^  titles  from  omissions,  or  mistakes,  of  which  no 
advantage  ought  to  be  taken.     Among  such  cases 
are — lands  in  ancient  demesne,  which  have  been 
turned   into   frank  fee  by  fines  or  recoveries   in 
the  King  s  Court,  where  it  would  be  advisable  to 
make  the  fines    and  recoveries  binding  on  the 
parties*^ — allotments  under  enclosure  acts,  which 
have  been  made  in  respect  of  lands  held  under 
different  titles,  where  a  provision  may  be  made  for 
apportioning  the  allotments'^ — appointments  un- 
der powers  in  which  the  word  "  signed"  has  been 
omitted  in  the  attestation" — conveyances  under 
powers  of  sale  which  have  not  been  restricted  to  a 
life  or  lives  in  being  and  twenty-one  years'^ — and 
covenants  for  the  production  of  deeds  which  do 
not  run  with  the  land  ^. 
CorrectioQB      I  think  that  the  amendments  should  be  effected 
made  by     by  different  acts,  and  that  each  of  them  should  be 
act^'^"*      as  short  as  a  proper  division  of  the  subjects  will 

>•  See  Chap.  vra.  s.  3. — ^App.  Qu.  21. 
1^  See  Chap.  ix.  s.  1. 
"  See  Chap.  iv. — App.  Qu.  119. 
^  See  Chap,  iv.— App.  Qu.  89. 
*  See  Chap.  ix.  s.  1 . 
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admit.  In  practice  the  inconvenience  of  such  acts  chap. 
as  the  land  tax  redemption  acts,  and  the  bankrupt 
and  insolvent  acts,  is  loudly  complained  of;  their 
length  occasions  great  difficulty  in  referring  to  any 
particular  provision,  and  it  is  necessary  to  read 
the  whole  act  in  order  to  ascertain  that  one  clause 
is  not  confined  or  controlled  by  another.  It  is 
easier  not  only  to  refer  to  and  understand  a 
short  act,  but  also  to  alter  it,  if  it  should  become 
necessary.  A  compilation  of  the  statutes  respecting 
property  vested  in  infants,  lunatics,  &c.,  which 
was  brought  into  the  House  of  Commons,  by 
Mr.  Sugden,  in  the  last  session,  was  divided  into 
two  bills,  one  relating  to  property  held  in  trust, 
and  the  other  to  property  held  beneficially,  in  order 
to  avoid  the  evils  of  a  long  act.  The  subjects  to 
be  comprised  in  the  new  laws  should  be  carefully 
arranged  and  divided,  for  considerable  confusion 
is  created  when  provisions  for  objects  of  a  different 
nature  are  comprised  in  one  act,  as  in  the  statute 
of  frauds^,  and  in  the  statute  for  the  amendment 
of  the  law  ^. 

If  ultimately  a  code  or  digest  should  be  deemed 
expedient,  the  difficulty  of  rendering  it  perfect 
would  be  considerably  diminished  by  the  con- 
struction which  the  acts  for  the  amendment  of 
particular  defects  would  have  received,  and  the 
cases  which  would  have  arisen  upon  them. 

"  29  Charles  II.  c.  3.  «  4  Ann,  c.  16. 
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CHAP.  II. 


OF  TENURES*. 


Tenures 
cannot  be 
abolished. 


Tenures  in 
socage, 
grand  ser- 
jeantry,  and 
frankal- 
moign, and 
bui^^age 
must  re- 
main. 


Inconveni- 
ences occa 
sioned  by 
freehold 
tenures. 


The  principle  of  Tenure  is  considered  by  Mr. 
Humphreys  to  be  one  of  the  chief  causes  of  the 
objections  to  our  present  system  of  laws ;  but  he 
has  acknowledged,  in  the  seccmd  edition  of  his 
work^  that  to  destroy  it  would  be  a  violence 
which  no  prudent  legislator  would  employ. 

Mr.  Humphreys  has  expressed  his  opinion  that 
tenures  in  Common  Socage,  Grand  Serjeantry,  and 
Frankalmoign,  must  still  remain,  and  tenure  in 
Burgage  (when  not  Borough  English)  may  be 
considered  to  be  the  same  as  Common  Socage. 

Upon  the  feudal  principle  that  all  land  is  held 
of  the  Crown,  or  some  intermediate  lord,  depends 
the  existence  of  honors  and  manors ;  the  rights  to 
waste  and  unappropriated  ground;  the  doctrines 
of  escheat  and  forfeiture,  and  a  great  variety  of 
privileges  and  jurisdictions*. 

I  am  not  aware  of  any  inconveniences  which 
are  occasioned  by  this  principle  as  far  as  it  relates 
to  freehold  estates*,  except  the  difficulty  in  cases 
of  escheats,  forfeitures,  and  encroachments,  of 
determining  whether  there  be  any  intermediate 
lord,  and  if  there  be,  whether  the  land  be  within 


'  App.  Qu.  3.  to  45. 
'  App.  Qu.  1.  3. 


»  P.  232.— App.  Qu.  J .  3.  5. 
*  App.  Qa.  2. 
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his  manor.     Such  cases  do  not  often  occur,  but  I    chap. 

II 
agree  with  Mr.  Humphreys  in  thinking  it  desira- 
ble that  the  boundaries  of  manors  should  be 
settled,  and  should  not  afterwards  be  altered  by 
the  alienation  of  part  of  the  demesnes^ ;  and  it  also 
appears  to  be  expedient  that  the  places  should  be 
ascertained  in  which  subjects  are  entitled  to  ground 
between  high  and  low  water  mark,  where  encroach- 
ments are  frequently  made. 

Some  inconveniences  still  exist  with  respect  to 
freehold  estates,  in  consequence  of  the  rule  of  the 
feudal  system,  which  required  that  there  should 
always  be  some  well  known  person  ready  to  per- 
form the  services  due  to  the  lord,  and  answerable 
to  the  actions  of  persons  who  might  have  claims 
against  the  land. 

The  freeholder  in  possession  did  fealty  to  the  Tortioiu 
lord,  and  was  said  to  be  seised  of  the  land,  and 
was  entrusted  with  the  defence  of  it  If  a  stranger 
wrongfully  obtained  the  possession,  or  seisin,  he 
became  tenant  to  the  lord ;  and,  until  the  right 
owner  recovered  the  seisin,  his  own  estate,  and  the 
estates  of  all  persons  claiming  after  him,  were  said 
to  be  divested  and  turned  into  mere  rights  which 
were  incapable  of  alienation.  The  estate  in  posses- 
sion could  not  be  conveyed  but  by  a  feoffment,  of 
which  the  essential  part  was  a  formal  delivery 
upon  the  land,  of  a  turf,  or  some  other  symbol  of 

*  App.  Qu.  37. 
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GHAP.  the  estate,  called  livery  of  seisin,  or  by  a  fine,  whict 
was  a  fictitious  suit  in  the  King's  Court,  and  was 
called  a  feoffinent  on  record.  In  consequence  of 
the  notorious  manner  in  which  the  person  to  whom 
a  feoflfment  or  fine  was  made,  was  invested  by  it 
with  the  seisin  and  ownership  of  the  estate,  it  was 
considered  to  divest  all  interests  inconsistent  with 
the  estate  expressed  to  be  conveyed  by  it;  and 
therefore  a  tenant  in  possession,  who  had  only  an 
estate  for  life  or  years,  might,  by  a  feoffment  or 
fine,  convey  not  only  his  own  interest,  but  the 
whole  fee  simple.  Consequently  a  person  who  had 
but  a  partial  interest,  could,  by  feofiment  or  fine, 
extinguish  his  own  estate,  and  create  a  new  title 
by  wrong;  but,  by  so  doing,  he  incurred  a  forfeiture, 
of  which  advantage  might  be  taken  by  the  person 
in  whom  the  next  subsequent  estate  was  vested, 
and  whose  tenant  he  was  considered  to  be.  Feoff- 
ments and  fines  are  no  longer  attended  with  any 
real  publicity,  but  they  still  have  the  effect  of 
creating  estates  by  wrong,  and  working  forfeitures, 
and  of  rendering  the  interests  of  the  right  owners 
incapable  of  disposition  by  deed  or  will.  They 
are  therefore  called  tortious  conveyances.  The 
usual  conveyances  by  lease  and  release,  grants,  and 
all  assurances  which  derive  their  effect  from  the 
statute  of  uses  (if  without  warranty),  pass  only 
such  interest  as  the  parties  by  whom  they  are 
executed  are  entitled  to  convey,  and  do  not  disturb 
or  divest  any  other  estates,  or  work  any  forfeiture. 
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They  are  therefore  called  innocent  conveyances.   I    chap. 
think  that  the  abolition  of  all  tortious  conveyances  .bouidbe 
would  be  an  important  advantage®.     They  cannot  ■^^^^''•*»^ 
be  made  where  the  land  is  vested  in  a  trustee,  or 
mortgagee,  or  in  copyhold  or  leasehold  estates: 
the  reasons  upon  which  they  were  founded  have 
long  ceased  to  exist,  and  a  wrongful  act  ought  not 
to  be  the  foundation  of  a  title. 

There  appears  to  be  no  good  reason  why  a  right  Rights 
should  not  be  alienable  by  deed  or  wilP,  in  the  aUenaUe. 
same  manner  as  the  estate  itself;  especially  if  the 
remedies  for  enforcing  ihdi»  be  taken  away,  in  the 
few  cases  in  which  real  actions  can  now  be  brought, 
after  the  ordinary  period  of  limitation®.  At  present, 
an  equity  of  redemption,  which  is  a  mere  right, 
may  be  conveyed  and  devised;  and  rights  are 
transferable  to  assignees  under  the  bankrupt  acts ; 
but  at  law,  the  entry  of  a  wrong-doer,  by  divesting 
all  the  rightful  estates,  as  well  in  remainder  as  in 
possession,  deprives  the  right  owners  of  the  power 
of  alienating  and  devising  them.  In  the  case  of 
Goodright  V.  Forrester®,  Sir  James  Mansfield,  in 
delivering  the  opinion  of  the  judges  in  the  exche- 
quer chamber,  said,  "  We  must  lament  that  the 
law  is  such.  Our  ancestors  got  into  very  odd 
notions  on  these  subjects,  and  were  induced,  by 
particular  causes,  to  make  estates  grow  out  of 
wrongful  acts."     And  Lord  Ellenborough,  upon 

•  A  pp.  Qu.  74.  166.  ^  A  pp.  Qu.  82.  256. 

»  App.  Qu.  215.  ^  1  Taunt.  Rep.  613. 
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CHAP,    giving  judgment  in  the  court  below,  in  the  same 


caije,  expressed  an  opinion^®  that  the  rights  which 

belonged  to  the  heir  ought  to  be  •extended  to  his 

The  laws     devisec.     For  the  purpose  of  enabling  rights  to  be 

JSdnto-       conveyed  and  devised,  it  will  be  necessary  to  repeal 

nance  and      -ii  a*  •    ^  jt_  ^ 

champerty  the  laws  respcctmg  mamtenance  and  champerty, 
repealed?  which  are  Constantly  evaded,  and  have  frequently 
been  disapproved  of  by  the  judges ;  and  which,  if 
strictly  enforced,  would  render  it  impossible  for  a 
poor  man  to  recover  his  rights.  The  confinement 
of  the  time  of  limitation  to  a  reasonable  period  will 
remove  the  danger  of  persons  in  possession  being 
harassed  by  ancient  claims,  which  it  was  the 
greatest  object  of  the  laws  against  maintenance 
and  champerty  to  prevent;  and  extortion  may  be 
relieved  against  by  courts  of  equity,  in  the  same 
manner  as  they  now  protect  the  owners  of  other 
expectancies. 

I  will  therefore  venture  to  recommend  that  no 
assurance  should  work  a  wrong"  or  a  forfeiture", 
or  pass  a  greater  estate  than  may  be  vested  in  the 
person  by  whom  it  is  executed  ;  and  that  the  laws 
against  maintenance  and  champerty  should  be 
repealed,  and  rights  rendered  capable  of  aliena- 
tion. Then  every  assurance,  by  a  person  rightfully 
entitled  to  a  partial  estate,  would  have  the  same 
effect  as  an  innocent  conveyance,  and  pass  only 
such   estate  as  he  is   entitled   to  convey.      The 

^  8  East. Rep.  668.      "  App.  Qu.  74.      »  App.  Qu.  92. 
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assurance  by  a  person,  wrongfully  in  possession,  chap. 
would  pass  the  estate,  subject  to  the  right  of  the 
owner  to  recoyer  it;  and  the  assurance  of  the 
owner,  before  he  has  recovered  the  possession,  would 
only  pass  the  right  Therefore,  when  a  person  is 
wrongftilly  in  possession  of  an  estate,  there  would 
still  be  two  titles,  one  the  wrongful  title  in  posses- 
sion, and  the  other  the  mere  right;  and  a  good 
title  would  not  be  acquired,  until  the  wrongful 
possessor  should  have  been  turned  out,  or  the 
right  owner  have  released  his  right  or  been  de- 
prived by  time  or  otherwise  of  his  remedies ;  but 
if  the  alterations  which  I  have  proposed  were 
adopted,  several  very  intricate  distinctions  between 
seisin  and  disseisin,  the  operation  of  deeds  by  per- 
sons in  possession  and  out  of  possession,  and  the 
devolution  of  rights,  would  be  avoided,  and  titles 
would  be  rendered  much  more  simple  and  secure. 

There  are  other  consequences  of  the  rules  of  the  other  in- 
feudal  system,  which  still  influence  with  consider-  des,  occa- 
able  disadvantage  the  diflferent  modifications  of  ^e'^^nse- 
interests,  and  the  creation  and  extinguishment  of  Xe  rules 
them,  the  remedies  for  enforcing  rights,  and  the  friohoiV*^ 
modes  of  alienation.     I  hope  to  notice  several  of  ^l^' 
them,  and  conceive*  that  there  can  be  no  difficulty  '^«™«<^®<*- 
in  remedying  their  inconveniencies,  without  affect- 
ing the  principle  of  tenure  ". 

The  chief  inconveniencies  of  the  other  tenures  of  inconveni- 
Gavelkind  **,  Borough  English^,  Ancient  demesne  ^^,  other 

tennreB. 

»  App.  Qu.  4.  "  App.  Qu.  12. 

•*  App.  Qu.  14.  »«  App.  Qu.  16. 
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CHAP.  Customary  freehold,  and  Copyhold  ^^,  are,  that  they 
form  exceptions  to  the  simplicity  and  uniformity  of 
the  general  law,  by  requiring  a  variety  of  compli- 
cated rules,  adapted  to  their  different  customs ;  and 
they  create  confusion,  by  rendering  it  difficult  to 
ascertain  the  laws  to  which  diflferent  lands  may  be 
subject.  . 
It  \a  deair-  I  therefore  think  it  very  desirable,  if  it  be  prac- 
ticable, to    ticable,  to  abolish  them ;  and  there  does^not  appear 

abolish  .  /y»    •  i        i 

them.         to  me  to  be  any  sufficient  reason  why  the  tenures 
anYbor^gh  in  gavelkind^  and  borough  English ^^  should  be 

Enffliflh  ..  1 

may  be  dig.  COntmUed. 

continue  ;  rpj^^  modcs  of  dcsccut,  in  Gavelkind  and  Borough 
English,  which  are  the  chief  distinctions  of  those 
tenures,  are  much  less  convenient  than  the  general 
law  of  primogeniture  ^ ;  and,  in  every  case,  the 
complete  power  of  disposition  by  will,  renders  the 
manner  of  descent  of  little  importance.  Intestacy 
but  rarely  happens  ^^,  where  there  is  property  to 

^  give,  and  the  owner  of  it  has  a  family  or  rela- 

tions, for  whom  he  is  anxious  to  provide ;  and  it 
would  be  impossible,  by  a  general  law,  to  niBke  a 
proper  distribution,  applicable  to  all  the  different 
circumstances  arising  from  the  state,  ages,  and 
rank  of  the  family,  and  the  nature,  and  value  of  the 
property.  The  general  law  is  well  adapted  to  the 
great  classes  of  society  engaged  in  professions  and 
trades,  where  an  intestate  who  has  real  estate,  has 
usually  personal  property  of  much  greater  value, 

"  App.  Qu.  22.  "  App.  Qu.  14.      »»  App.  Qq.  17. 

*»  App.  Qu.  6  lo  17.      «  App.  Qu.  13. 
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which  is  divided  among  all  the  children.  With  a  chap 
great  part  of  the  aristocracy  and  yeomanry,  it  leaves 
but  little  provision  for  the  younger  children ;  but 
the  care  of  them  devolves,  with  the  estate,  upon 
the  eldest  brother,  who  usually  considers  himself 
bound  to  provide  for  them.  The  law,  however,  is 
as  just  as  that  of  Gavelkind,  which  excludes  all 
the  daughters ;  or  that  of  Borough  English,  which 
gives  the  whole  to  the  youngest  son;  while  it 
renders  titles  more  simple  and  secure,  because  it  is 
much  less  difficult  to  prove  who  is  the  eldest  son, 
than  to  obtain  satisfactory  evidence  that  there  was 
not  more  than  a  stated  number  of  sons,  or  that 
there  was  not  a  younger  s6n.  A  descent  in  gavel- 
kind most  frequently  occurs  in  an  estate  vested  in 
a  trustee  or  mortgagee,  and  the  persons  beneficially 
entitled  are  often  put  to  great  trouble  and  expense** 
in  getting  in  the  legal  estate  in  the  shares  vested  in 
the  different  coheirs,  of  whom  some  are  frequently 
infants.  When  an  intestacy  of  the  owner  of  an 
estate  held  in  gavelkind,  does  happen,  it  occasions 
great  inconveniencies ;  for  it  is  generally  important 
to  some  of  the  sons  to  have  their  shares  converted 
into  money,  in  order  to  enable  them  to  embark  in 
trades  or  professions ;  and  no  sale,  nor  a  complete 
partition,  nor  even  a  valid  lease,  can  be  made  of  the 
estates,  until  the  youngest  son  attains  the  age  of 
fifteen  years.     It  is  said  that  a  strong  feeling  pre* 

**  App.  Qu.  U. 
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CHAP,  vails  among  the  people  in  Kent  in  favour  of  gavel- 
kind tenure,  but  it  is  to  be  hoped  that  such  a 
prejudice  will  not  prevent  an  alteration,  which 
would  evidently  be  beneficial  to  them.  If,  how- 
ever, it  should  prevail,  the  heir,  according  to  the 
common  law  descent,  might  be  empowered  to  con- 
vey estates  vested  in  trustees  and  mortgagees,  and 
some  provisions  might  be  made  for  enabling  parti- 
tions to  be  eflfected  during  the  infancy  of  any  of 
the  sons. 
and  also  Customary  freeholds,  and  lands  held  in  Ancient 

freehold      dcmcsue^,  are  kinds  of  copyholds  which  might,  I 
demesne      couceive,  be  abolishcd  without  difficulty,   except 
where  the    in  those  cascs  (which  are  very  rare)  where  the 
title  "to*^'    lord  is  entitled  to  timber  and  mines.    The  chief 
mUies),*"    peculiarities  belonging  to  these  tenures  are,  that 
they  are  alienable  only  by  surrender  and  admit- 
tance, or  deed  enrolled  in  the  lord's  court,  and  that 
all  legal  proceedings  respecting  them  must  take 
place   there.     The  lord   is  never  entitled  to  an 
arbitrary  fine,  and  his  rights  are  of  very  trifling 
value.     I  think,  therefore,  that  they  might  be  con- 
verted into  frankfee  or  common  socage^,  and  the 
rents  and  fines  (if  any)  due  to  the  lord  might  be 
preserved  to  him. 
end  copy-        In  like  manner  copyholds  of  inheritance,  where 
where  the    the  tcuaut  is  entitled  to  timber  and  mines,  and 
entitled  to   incurs  uo  forfeiture  by  committing  waste,  and  the 

timber  and 
mines,  and 

may  commit  .  ^  '  .  _ 

waate.  "  App.  Qu.  16  to  21.  "  App.  Qu.  19. 
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» 

fine  b  certain,  might  be  converted  into  freeholds ;    chap. 

•         •  II 

but  there  are  very  few  manors  in  which  the  copy- 
holders have  a  right  to  build  or  commit  other 
waste,  and  in  most  of  such  manors,  whether  regu- 
lated by  custom  or  Act  of  Parliament,  although 
the  fines  be  certain,  an  additional  fine  is  payable 
in  respect  of  every  new  house. 

It  is  highly  desirable  that  the  few  customary  itiBdesir- 
freeholds,   and  lands  in  ancient  demesne,  where  feared  to  be 
the  lord  is  entitled  to  timber  and  mines,  and  also  raUeTto 
all  other  copyhold  interests,  should  be  abolished^;  other  copy- 
but  I  fear,  that,  on  account  of  the  difficulties  which  ^^*'^*'  ^^' 
would  attend  so  extensive  an  alteration,  it  cannot 
be  considered  to  be  practicable*^. 

A  compulsory  power  of  enfranchisement  would 
not  be  approved  of  by  the  Aristocracy,  on  account  of 
the  difficulty  of  settling  the  amount  and  nature  of 
the  compensation  which  ought  to  be  made  to  the 
Lord.  It  roust  depend,  not  only  upon  the  particular 
customs  of  the  manor,  but  upon  the  nature  and 
situation  of  the  land,  the  probability  of  mines,  the 
facility  of  carriage  for  timber  and  minerals,  and 
particularly  upon  the  expediency  of  building.  A 
lord  can  always  refuse  to  grant  a  licence  for  a 
building  lease ;  and,  in  consequence  of  the  doubt 
whether  the  erection  of  a  new  house  is  not  waste, 
add  consequently  a  forfeiture,  no  prudent  copy- 
holder will  now  build  without  a  licence ;  and  where 
the  fine  is  arbitrary,  it  would  be  very  difficult  to 

»  App.  Qu.  23.  »  App.  Qu.  24. 
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CHAP. 


Copyholds 
are  dimi- 
niahing, 
and  their 
gradual 
eztioguiah- 
ment  might 
be  lacili- 
tated. 


speculate  upon  the  increase  which  new  buildings 
might  occasion.  Enfranchisement  is  very  rarely 
encouraged  by  Lords  of  Manors ;  most  of  them  like 
the  importance  and  influence  afforded  by  their 
courts,  and  by  a  great  number  of  copyhold  tenants ; 
and  I  have  never  seen  any  instance  of  enfranchise- 
ment, in  which  the  lord  has  not  received  more  than 
the  fair  value  of  his  rights.  Where  the  tenant 
intends  to  build,  very  large  prices  are  usually 
obtained.  A  short  time  since,  in  a  manor  near 
London,  where  a  copyholder  wished  to  let  some 
land  upon  building  leases,  although  the  fine  was 
certain,  and  the  real  value  of  the  lord's  rights  were 
not  worth  one-twentieth  of  one  year's  purchase  of 
the  land,  one-half  of  the  value  of  the  whole  fee 
simple  was  given  for  an  enfranchisement.  It  can- 
not be  expected  that  any  public  commissioners,  or 
a  jury,  would  give  compensations  to  the  Lords  of  so 
much  value  as  the  considerations  which  are  usually 
obtained  by  them. 

Copyholds  are  constantly  diminishing,  and  the 
gradual  extinguishment  of  them  might  be  effected 
if  greater  facilities  were  given  to  enfranchisement^. 

In  some  manors  the  copyholders  are  so  few,  that 
the  lords  object  to  enfranchisements,  from  the  fear 
of  not  having  sufiicient  tenants  to  enable  them  to 
hold  their  courts. — This  impediment  to  enfran- 
chisement might  be  removed  by  authorizing  the 
steward  to  hold  a  court  for  the  transfer  of  copyhold 


"  App.  Q.  24  to  45. 
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property,  where  there  are  not  two  copyholders,  or    chap. 
two  shall  not  attend  ®. 

Ecclesiastical  lords  might  be  empowered  to  en- 
franchise*^ in  consideration  of  a  rent,  or  part  of  the 
land,  or  of  money  paid  into  the  bank,  to  be  laid 
out  under  the  direction  of  the  court  of  Chancery, 
or  some  public  officer,  in  the  redemption  of  the 
land-tax,  or  in  the  discharge  of  incumbrances,  or 
the  purchase  of  land,  to  be  settled  like  the  manor. 

Tenants  for  life,  and  other  persons  having  partial 
interests  in  the  manor,  might  be  empowered  to 
enfranchise  in  the  same  manner  as  ecclesiastical 
persons** ;  or  they  might  become  absolutely  entitled 
to  sums  to  be  obtained  by  enfranchisement,  as  they 
are  now  entitled  to  fines  and  heriots  '^. 

An  enfranchisement  might  be  authorized  to  be 
made  by  any  lay  lord  de  facto  '*,  without  reference 
to  his  title ;  and,  if  he  have  no  title,  the  right  owner 
might  have  the  same  remedy  for  the  money  received 
for  enfranchisement,  as  he  is  entitled  to  at  present 
for  the  amount  of  the  fines  and  other  profits ;  and,  if 
he  have  only  a  partial  estate,  and  it  be  not  deemed 
advisable  to  allow  such  person  to  have  ah  absolute 
interest  in  sums  received  for  enfranchisement,  a 
remedy  may  be  given  to  the  remainder  man  to 
compel  him  to  invest  it.  The  advantages  of  getting 
rid  of  copyholds,  and  of  a  double  title  to  enfran- 
chised lands  ^,  and  of  preserving  the  estate  to  the 

»  App.  Qu.  38.  *  App.  Qu.  36. 

»  App.  Qu.  27,  28.  M  App.  Qu.  24,  25,  to  130. 

»  App.  Qu.  24, 25. 27.  »  App.  Qu.  28. 
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CHAP,  copyholder  in  case  the  lord  should  have  only  a 
partial  interest^,  appear  to  me  to  be  of  more  impor- 
tance, than  the  injury  which  might  be  occasioned 
by  such  powers  in  a  few  instances  to  persons  out 
of  possession  or  entitled  in  remainder. 

Tenants  for  life,  and  other  persons  having  a 
partial  interest  in  copyholds,  might  be  empowered 
to  obtain  enfranchisement^  so  as  to  vest  the  free- 
hold as  nearly  as  possible  in  the  same  manner  as 
the  copyhold  estate,  in  consideration  of  a  rent,  or 
part  of  the  land,  or  of  a  sum  of  money,  to  be  raised 
by  sale  or  mortgage. — The  land-tax  redemption 
acts  will  furnish  precedents  for  these  purposes. 

Lords  might  be  prevented  from  regranting  copy- 
holds which  have  escheated  or  been  forfeited  ^. 

Copyholds  for  lives,  and  copyholds  renewable  at 
terms  of  years,  are  the  most  inconvenient  and  least 
valuable  species  of  real  property,  and  they  are  held 
under  a  great  variety  of  different  customs.  It 
appears  to  me,  that  copyholds  for  lives  could  be 
most  conveniently  abolished  by  permitting  them  to 
be  granted  for  certain  terms  of  years,  and  thereby 
converted  into  common  leasehold  estates.  Many 
of  the  manors  in  which  copyholds  are  granted  for 
lives  belong  to  the  church,  and  in  these  cases  the 
abolition  of  the  copyholds  will  be  promoted,  and 
the  revenues  of  the  church  will  be  increased,  by 
preventing  any  future  incumbent,  or  a  corporation 
under  any  future  head,  from  taking  fines  ^. 

«  App.  Qu.  28.  ^  App.  Qa.  33. 
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While  lands  held  in  ancient    demesne,   and    chap. 

IL 

copyholds,  are  allowed  to  continue,  several  of  the  in  the  mean 
inconveniencies    occasioned    by    them   might  be  orthe^^n-* 

removed.  convenien- 

^^  cies  of  copy- 

Where  the  freehold  of  any  copyhold  is  aliened  ^^ay  be^re^ 
by  the  lord,  the  copyholders  are  deprived  of  all  ^"f^' 
legal  means  of  transferring  their  estates,  and  the 
danger  of  causing  such  an  injury  renders  it  neces- 
saiy  for  the  lord  in  all  cases  of  enfranchisement  to 
investigate  the  copyhold  title.  These  inconveni- 
ences might  be  removed  by  providing  that  when 
the  freehold  has  been  conveyed  away  by  the  lord, 
the  copyholds  may  still  be  transferred  in  the  manor 
court". 

It  might  be  declared,  that  fines  and  recoveries  in 
the  King's  court  of  lands  held  in  ancient  demesne, 
should  be  binding  upon  the  parties,  notwithstand- 
ing they  might  be  reversed  by  the  lord  ^. 

Lords  of  manors  who  have  only  partial  interests 
might  be  authorized  to  licence  the  copyholders  to 
grant  farming  and  building  and  repairing  leases  ^. 
A  power  might  be  given  to  the  lord  and  copy- 
holder in  possession,  by  agreement,  or  a  reference 
to  distinguish  copyhold  from  freehold  land,  and 
such  determination  should  be  conclusive. 

It  would  be  desirable  to  enable  the  lord  and 
copyholder  in  possession  to  make  composition  for 
future  heriots,  and  for  the  multiplication  of  fines 
and  burdens  by  the  building  of  houses  and  the 

»  App.  Qu.  37.     »  App.  Qu.  21.     *  App.  Qu.  43,  44. 
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CHAP,  division  of  estates ;  and  the  lord  might  be  com- 
pelled to  accept  a  certain  compensation  for  every 
heriot  **. 

The  rules  for  regulating  descents  in  all  copyholds 
of  inheritance,  and  the  alienation  of  them  by  will, 
should,  I  think,  be  made  similar  to  those  relating 
to  freehold  estates. 

It  is  highly  desirable  that  some  power  should 
be  given  to  transfer  the  equitable  interests  of  mar- 
ried women  and  contingent  and  executory  estates^ 
in  copyholds,  and  such  transfer  might  be  effected 
by  a  deed  to  be  entered  on  the  rolls,  with  an 
examination  in  the  case  of  a  married  woman. 

I  also  feel  inclined  to  think  that  the  mode  of 
transfer  by  surrender  and  admittance  might  be 
abolished,  and  all  copyhold  estates  conveyed  in 
the  same  manner  as  freehold  lands,  except  that  the 
deed  should  be  entered  on  the  court  rolls.  Such 
an  alteration  would  get  rid  of  a  great  variety  of 
questions,  and  simplify  the  law;  and  I  do  not 
apprehend  that  there  would  be  any  difficulty  in 
preserving  the  rights  of  the  lord,  especially  if  an 
heir,  and  also  (where  the  custom  requires  it)  a 
remainder-man  were  still  obliged  to  be  admitted. 
But  I  have  not  sufficiently  considered  all  the  con- 
sequences of  this  suggestion  to  enable  me  to  feel 
confident  of  its  expediency. 

<»  App.  Qa.  45.  «  App.  Qu.  82. 


33 


CHAP.  III. 

OF    USES    AND   TRUSTS. 

Uses  and  trusts,  together  with  tenures,  are  consi- 
dered by  Mr.  Humphreys  to  be  the  chief  causes  of 
the  redundancy  and  complexity  of  the  laws  of  real 
property. 

I  entertain  considerable  doubt  whether  it  would  Doubtful 
be  expedient  to  abolish  uses.   The  rules  respecting  would  be 
them  are  so  well  settled,  that  they  very  rarely  give  to  abolish 
rise  to  a  question.     I  incline  to  think  that  there  ^''^ 
would  be  no  objection  to  put  them  under  the  same 
r^ulations  as  devises,  and  to  allow  the  limitations 
which  can  now  take  effect  as  uses  to  be  created  by 
deed  without  a  conveyance  of  any  seisin  to  serve 
the  uses^ ;  but  then  it  would  be  necessary  to  autho- 
rize a  person  to  convey  to  the  use  of  himself  or  his 
wife.     If  a  lease  for  a  year  were  declared  to  be 
unnecessary,  so  that  every  deed  might  operate  as  a 
release  or  grant,  or  all  estates  might  be  capable  of 
being  granted, — and  uses  were  extended  to  copyhold, 
leasehold,  and  personal  estates, — audit  were  enacted 
that  corporations  might  hold  to  uses — and  the  rules 
of  construction  for  determining  when  the  trustee 
should  or  should  not  retain  the  legal  estate, — and 
when  the  trust  should  be  considered  an  use — were 

'  App.  Qu.  83  to  86. 
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CHAP,  amended — I  apprehend  that  all  the  inconvenien- 
cies  which  at  present  arise  from  uses  would  be 
obviated.  Perhaps  the  law  would  then  remain 
unnecessarily  technical,  but  no  danger  would  be 
hazarded  from  the  unforeseen  consequences  of  an 
extensive  alteration. 

Trastsare  Trusts  afe  allowed  to  be  indispensably  necedp- 
sary  ;  the  interests  of  married  women,  infants^ 
persons  abroad,  creditors,  and  other  classes  of  per^ 
sons,  require  that  .the  management  of  their  pro- 
perty should  be  intrusted  to  others. 

Difficuitiet  I*  ^^  urged  by  Mr.  Humphreys,  that  some  trusts 
are  useless  and  ought  to  be  abolished;  but  it 
appears  to  me,  that  the  distinction  which  he  wishes 
to  be  made  between  active  and  passive  trusts  cannot 
be  clearly  defined,  and  that  the  abolition  of  passive 
trusts,  if  practicable,  would  be  but  of  little  utility^. 
It  would  often  be  difficult  to  determine  whe- 
ther a  trust  be  active  or  passive.  A  distinction 
(which  is  considered  absurd')  is  now  made  between 
a  trust  to  pay  the  rents  and  a  trust  to  permit  the 
rents  to  be  received;  the  latter  is  held  not  to 
require  an  estate  in  the  trustee,  although  he  who 
has  no  power  to  prevent  the  rents  from  being  taken, 
cannot  be  said  to  permit  them  to  be  received.  A 
conveyance  to  A^  in  trust  for  B,  would  be  a  passive 
trust;  but  would  a  conveyance  to  A,  in  trust  to 
make  such  conveyances  and  leases  as  B  shall  direct 
(which  is  in  effect  the  same  thing),  be  an  active 
trust?      Estates   belonging  to  partners  who   are 

*  See  Doe  dem.  Leicester  v.  Biggs.  2  Taunt.  109.  113. 
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muDerouSy  especially  in  breweries,  and  laige  conr  chap. 
panies,  are  usually  conveyed  to  some  of  them^ 
in  tnist  for  them  all,  in  order  that  leases  or  other 
necessaiy  deeds  may  be  executed  without  the 
inconvenience  of  requiring  the  concurrence  of 
all  the  partners.  It  would  appear  from  the  code 
SQggested  by  Mr.  Humphreys,  to  be  his  opinion 
that  if  such  trusts  were  expressed,  the  trust  would 
be  active ;  but  if  they  were  to  be  implied,  it  would 
be  passive.  If  this  were  the  case,  the  nature  of 
the  estate  would  be  altered  by  a  few  unnecessary 
words. 

Trusts,  when  resulting^  or  constructive,  are  not 
proposed  to  be  abolished,  but  many  of  them  are 
equally  useless  with  other  passive  trusts.  A  con- 
veyance to  a  trustee  to  fulfil  some  engagement  at 
a  future  time,  or  to  pay  some  charges  which  do 
not  exhaust  the  estate,  are  resulting  trusts;  in 
the  one  case  until  the  trust  arises,  and  in  the 
other  after  it  is  satisfied;  and  both  are  clearly 
passive  trusts.  A  purchase  in  the  name  of  another 
person  is  a  constructive  trust  until  a  declaration  of 
trust  is  executed ;  but  it  is  proposed  to  be  made 
void  as  a  passive  trust,  as  soon  as  it  is  declared  by 
deed,  although  it  is  to  continue  valid,  if  declared 
by  the  decree  of  a  court  of  equity. 

Almost  the  only  passive  trusts  which  are  ob- 
jectionable are  those  to  preserve  contingent  re- 
mainders ^  to  bar  dower,  to  prevent  outstanding 

'  App.  Qu.  96. 
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CHAP,  interests  from  merging,  or  to  keep  them  on  foot  as 
a  protection  c^ainst  mesne  incumbrances,  and  to 
bold  copybold  and  leasehold  estates  for  tbe  pur- 
poses of  a  settlement.  I  tbink  tbat  tbe  necessity 
for  all  sucb  estates  may  be  taken  away,  and  tben 
tbe  abolition  of  passive  trusts  (if  it  could  be 
carried  into  effect)  would  have  but  a  very  limited 
operation. 
The  estate        I  entertain  considerable  doubt  whether  it  is  not 

cannot  in  all 

cases  be  almost  as  objectionablc  in  many  cases  to  render 
cease  when  void  activc  trusts  whou  they  have  become  passive, 
are  satisfied  as  to  prevent  the  creation  of  passive  trusts^.  The 
facility  of  alienation  and  of  the  proceedings  in 
trials  at  law  relating  to  real  property,  depends 
upon  having  clear  and  simple  evidence  of  the 
determination  of  estates.  There  is  often  much 
less  difficulty  in  obtaining  a  conveyance  of  the 
estate  vested  in  the  trustee,  or  in  making  him  a 
party  to  an  action^  than  in  proving  that  a  trust 
is  satisfied.  Where  an  estate  is  conveyed  to  a 
trustee  for  payment  of  debts  or  other  charges, 
the  courts  of  law  have  no  machinery  for  disco- 
vering whether  any  remain  which  have  not  been 
demanded.  In  equity  it  is  ascertained  by  the 
advertisements  of  the  master.  When  a  mort- 
gagee has  been  in  possession,  it  would  be  almost 
impossible,  (unless  by  a  reference,)  to  ascertain 
whether  any  balance  remained  due;  but  the 
accounts  are  easily  taken  before  the  master   in 

*  App.  Qu.  104. 
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equity.     The  difficulty  would  be  increased  where    chap. 
the  parties  interested  under  the  trusts  are    not 
before  the  court,  as  where  the  action  relates  to  the 
validity  of  a  lease,  or  otherwise  depends  upon  the 
question,  whether  an  estate  given  to  trustees  has 
determined.       A    purchaser    could   never  obtain 
satis&ctory  evidence  that  there  are  no  debts  re- 
maining unpaid,  or  (unless  by  a  deed  of  release 
from  the  jnortgagee)  that  his  charge  was  satisfied. 
A  proviso  for  cesser  of  a  term  is  usually  inserted 
in  mortgages  upon  pajrment  of  the  money,  and  in 
settlements  upon  the  purposes  for  which  the  trust 
was  crated  being  satisfied ;  but  a  purchaser  never 
relies  upon  the  determination  of  the  term  without 
the  production  of  a  release  from  the  persons  e/i- 
titled  to  the  money,  and  requires  a  surrender  or 
assignment  from  the  trustee  if  there  be  any  doubt 
whether  trusts  may  remain  to  be  performed^.    In 
all  cases  the  trustee,  who  is  best  able  to  procure 
satisfactory   information    whether  the  trusts  are 
determined,  may,  by  a  convejrance  of  his  estate, 
pat  an  end  to  any  question  respecting  its  existence 
at  law ;  and  it  is  desirable  that  his  power  of  re- 
lea^ng  the  estate  from  the  trusts  in  equity  should 
be  enlarged,  and  that  greater  facilities  should  be  Greater  fa- 
given  for  getting  in  estates  outstanding  in  trustees,  getting  in 
When  a  release  is  taken  I  think  that  a  conveyance  are^necea-*' 
of  the  estate  might  be  rendered  unnecessary  by  '*^' 

*  App,  Qu.  104,  105. 
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CHAP,    giving  the  person,  for  whose  benefit  the  trust  was 
created,  a  power  to  detenuiite  the  estate  vested  ut 
the  trustee;   and,  wbai  a  new  trustee  has  bam 
appointed  in  the  pl»oe  of  one  who  has  died^  the 
appointment  inight  be  made  to  Tectt  the  estate  ia 
the  new  and  continuing  trustees^.     When  a  trustee 
has  resigned,  goae  abroad,  or  become  incapable  of 
acting,  the  conveyance  of  (he  estate  to  ihe  new 
trustee  is  the  most  convenient  evidence  which  can 
be  ai&rded,  that  the  person,  in  whose  place  he  is 
appointed,  is  no  longer  a  trustee.     If  the  bill  intro- 
duced by  Mr.  Sugden  in  the  House  <of  Ocmraions 
in  the  last  session  had  passed,  it  would  have  re- 
moved most  of  the  incanvenieocies  occa^ned  by 
The  diffi-     esjBtes  remaining  outstanding  in  trustees  and  mort- 
fording       gagoes ;  and  it  is  probable  that  if  the  interests  of 
doing  so  in  tboeM  ami  incompetent  parties  oould  have  been 
sufficiendy  protected,  it  would  have  prorvided  for 
every  case  where  a  title  is  rendered  defective  by  an 
estate  outstanding  in  a  person,  who  when  capi^le 
mi^t  be .  compiled  to  convey  it     But  oourts  of 
equity,  although  usually  intrusted  with  the  pro* 
perty  of  pepsons  under  disabilities,  do  not  in  all 
cases  sufficiently  preserve  it.     In  the  exercise  «f 
their  ordinary  powers,  injustice  is  guarded  agaihst, 
by  the  rules  which  require  the  appearance   of 
all  parties  who   are  interested,  and  render  de- 
crees  inoperative  against   persons   who  are  ne/t 

*  App.  Qu.  108. 
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before  ^e  court ;  h^  it  is  gen^aJty  allowed,  that,  cuaf. 
in  orders  made  in  a  summary  way  upou  petition 
as  well  as  in  suits,  applications  which  axe  not 
opposed  arp  too  easily  graAted;  and  it  is  owing 
more  to  the  honour  of  Solicitors  and  the  Bar  than 
the  vigilance  of  the  Bionch  that  there  ar6  ao  few 
instances  in  which  property  under  the  Care  of  Che 
court  is  obtained  by  persons  who  are  not  eqtided 
to  it.  The  appointment  of  some  pi>Uic  officer^, 
to  appear  ibr  and  defend  ithe  rights  of  all  persons 
who  are  absent  or  incapabjie,  would  probably 
justify  the  e^tf^Qsion  x>(  the  powers  of  Courts .  of 
Equity,  and  enable  r-elief  to  be  obtfoned  in  miany 
crises  wither  m  appUcM^  to  Parliament  by 
p^rscms  who  ui^justly  suffer  from  the  wajaA  of  it. 
{f  a  genera}  ^gistry  be  established,  the  officer 
appointed  to  superiitfopd  it,  would,  from  his  know- 
ledge of  titles,  and  means  of  access  to  inforipation 
respecting  the  circumstances  of  the  estate,  be  a 
proper  person  to  be  iQtPUsted  with  such  a  power. 
Greater   facilities  should  be   afforded  for  the  n«w 

tnifltees 

appointment  of  new  trustees ;  and,  where  no  au-  should  be 

^         ^  ,  appointed 

thority  is  created  for  that  purpose,  it  might  be  more  easUy. 
intrusted   to   the  party   in   possession,   with  the 
approbation  of  such  officer,  asl  have  recommended, 
or  of  one  of  the  masters  of  the  court®. 

Considerable  convenience  miQ:ht  be  afforded  by  ^  p«Wic 

^  •'    trustee 

allowing  some  public  officer  to  be  appointed  a  mig^*  *» 

^  App.  Qu.  237.  «  App.  Qu.  140  to  146. 
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CHAP,  trustee  by  those  who  might  think  it  desirable.  He 
might  be  made  a  corporation,  in  order  that  the 
estates  might  pass  to  his  successors;  and  by  un- 
derstanding his  duty,  and  being  therefore  capable 
of  exercising  a  proper  discretion,  the  property 
would  be  safe,  and  many  cases  where  trustees 
injure  their  cestuisque  trust  by  refusing  to  act  for 
their  benefit  from  unfounded  fear,  ignorance,  or 
caprice,  and  many  instances  of  breach  of  trust 
would  be  prevented;  and  if  powers  of  sale  and 
exchange,  &c.  are  to  be  made  legal  incidents  to 
estates  for  life,  the  consent  of  such  officer  might 
be  required  when  there  are  no  other  trustees^. 
Estates  in  It  cauuot  be  doubtcd  but  that  an  enactment 
rimfdjnot  ought  to  be  made  to  prevent  an  estate  vested  in  a 
to^eat  trustee  from  escheating  or  being  forfeited,  and  I 
think  it  would  be  best  effected  by  rendering  the 
Crown,  or  the  Lord,  subject  to  the  trusts ;  and  it  is 
also  proper  that  equitable  estates  should  be  made 
liable  to  escheat  and  forfeiture. 

«  App.  Qu.  130. 
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CHAP.  IV. 

OF  ESTATES,  OR  MODIFICATIONS  OF  INTEREST. 

I  HAVE  already  expressed  an  opinion  that  but  little 
alteration  is  required  in  the  long  list  of  modifica- 
tions of  interests  and  rights  which  at  present  exist 
in  this  country.  The  rules  respecting  their  dis- 
tinctions, the  manner  of  their  creation  and  extin- 
guishment, and  the  incidents  and  remedies  which 
belong  to  them,  form  the  greatest  part  of  the  laws 
relating  to  real  property.  The  inconveniences 
occasioned  by  the  strictness  and  simplicity  of  the 
common  law  were  removed  by  the  introduction  of 
uses  and  trusts,  and  by  the  statute  of  wills,  which 
have  allowed  the  owner  of  an  estate  to  create  every 
variety  of  interest  and  privilege  within  reasonable 
limits,  which  circumstances  can  render  desirable ; 
some  however  of  the  distinctions  between  estates  at 
common  law  and  uses  and  devises,  and  several  other 
defects  occasioned  by  remains  of  the  feudal  system, 
might  be  advantageously  removed. 

The  extent  of  the  power  of  settling  estates,  or  The  law  of 
creating  different  interests  in  this  country,  is  gene-  b  ge^Siy 
rally  approved  of  as  a  proper  medium  between  too  ©F^**^ 
great  a  restraint  upon  alienation  and  an  insufficient 
protection  to  the  aristocracy  ^      Estates  may  be 
setded  by  deed  or  will  so  as  to  secure  the  posses- 
sion of  them  to  the  family  as  long  as  the  policy  of 

'   See  Mr.  Brougham's  Speech,  7  Feb.   1828,  2d  edit, 
p.  54. 


42  OF  £STAT£8. 

CHAP,  encouraging  a  free  commerce  in  land  can  reason- 
ably permit,  and  at  the  6ame  time  every  privilege 
may  be  given  to  the  person  in  possession,  consistent 
with  the  preservation  of  the  property,  which  he 
could  exercise  if  he  were  the  absolute  owner  The 
tenant  for  life  may  be  empowered  to  provide,  o\A 
of  the  estate,  for  his  wife  and  younger  childraDi» 
and  to  grant  leases,  work  mines,  cut  timber,  and 
sell  or  exchange  the  estate.  When  he  has  a  son 
of  the  age  of  twenty-ooe,  he  can,  with  his  concur* 
rence,  resettle  or  alien  the  properly,  and  it  is 
usually  settled  on  the  mamage  of  llie  son,  jfor  4dbe 
benefit  of  the  next  generation ;  and  if  no  such 
settl^nent  be  made,  the  son,  during  the  life  of  the 
fether,  cannot  absolutely  dispose  of  the  inherit- 
aiiCB 

Estates  in  EstatjBs  in  fee,  both  absolute^  and  detenni&$J>le 
or  base,  must  necessarily  be  continued;  but  in 
some  remarks  on  the  statutes  of  limitatim^  Mod 
fines  afid  recoveries  ^  I  shall  take  the  libe^  of 
.  suggesting  some  means  of  facilitating  the  ^aige- 
ment  of  base  fees  into  estates  in  fee  simple. 

Estates  tail.  Estates  tail  have  been  the  subject  of  complaint, 
but  they  appear  to  me  to  be  attended  with  imppctant 
advantages.  Dignities  are  almost  invariably  en^ 
tailed;  and  they  could  not  be  supported  if  the^ 
were  no  power  of  settling  estates  to  a  certaia 
extent,  so  as  to  go  along  with  the  tides.  AccoEd(iiig 

*  See  Mr.  Sugden's  Letter  to  Mr.  Humphreys,  3d  edit, 
p.  10 10  14. 

'  Chap.  VII.  *  Chap.  viu.  s.  3. 
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to  the  FVeach  law,  and  tlie  alternative  <li0po8itions  chap. 
px>posed  by  Mr.  Hiiiii{>hreys,  in  the  first  edition 
of  his  book^  an  estate  could  not  be  msde  to 
pass  to  a  younger  son  if  his  eider  brotber  (not 
bom  when  a  setdement  was  made,  and  luiTing 
survived  his  father)  left  female  issue,  and  died 
intestate.  The  security  of  titles,  and  therefore  the 
ali^iation  of  estates,  is  very  imick  promoted  by  the 
incapacity  of  a  tenant  ia  tail  to  dispose  of  the 
estate  by  will,  without  having  barred  the  entail. 
Where  a  son,  or  odier  person,'  in  whom  the  estate 
would  have  vested,  has  died  abroad,  it  is  seldom 
difficuk  to  satisfy  a  purchaser  that  he  left  no  issue ; 
but  if  he  had  beeorae  entitled  to  the  fee  imder  an 
exeeutory  or  alternative  disposition,  it  would  have 
been  impossible  to  have  ascertained  for  some  time 
that  he  had  not  left  a  will.  The  modes  of  barring 
estates  tail,  which  require  oonsiderable  improve- 
ment, will  be  noticed  uikler  the  head  of  fines  and 


Estates  for  life  require  but  little  alteration:  Estates  for 
the  uicidents  belonging  to  them  may  be  enlarged, 
and  better  regulations  ought  to  be  made  with 
respect  to  wasted  fixtures,  and  enablements,  and 
alBo  with  respect  to  the  transmissicm  *eC  estates 
pur  autre  vie  in  copyholds,  tents,  and  other  inte~ 
rests  by  occupancy  and  devise.  Some  intrieate 
dis&iotioiis  might  be  abolished,  by  making  all 
estates  pur  autre  vie  transmissible  in  the  same 
Bianner  as  personal  estate. 

*  P.  340.         •  Cbap.  vm.  s.  3.         ^  App.  Qu.  90. 
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CHAP.         I  do  not  think  that  much  alteration  can  be  made 
in  the  nature  of  estates  for  years.     The  laws  for 

Estates  for  ^ 

yea™.  regulating  the  making  of  leases  by  persons  who 
have  partial  interests,  require  to  be  new  modelled, 
especially  those  relating  to  ecclesiastical  corpora- 
tions, colleges,  and  hospitals ;  their  present  powers 
are  a  complete  bar  to  improvement  in  cathedral 
towns  and  other  places  in  which  church  property 
is  situated.  Leasehold  estates  should  be  rendered 
capable  of  being  limited  by  deed  to  one  for  life, 
with  remainder  to  another,  without  the  intervention 
of  trustees ;  the  powers  of  the  ecclesiastical  court 
over  the  transmission  of  leasehold  and  other  per- 
sonal property  should  be  destroyed,  or  amended ; 
and  the  laws  relating  to  landlords  and  tenants 
afford  a  wide  field  for  inquiry. 

Other  Some  of  the  other  estates  less  than  freehold 

estates,  lees  i    .  • 

than  free-    require  new  r^ulations. 

States  Estates  upon  condition,  mortgages,  and   other 

dltiOT^^  charges,   will   also   afford   extensive  subjects   for 
gages,  &c.    improvement. 

Conditions.  Several  of  the  laws  relating  to  conditions  should 
be  considered  and  amended,  particularly — the  rule 
that  a  condition  is  satisfied  by  being  once  per- 
formed, so  that  no  license  to  assign  a  lease  can  be 
given,  without  rendering  the  condition  that  the 
tenant  for  the  time  being  shall  not  assign  without 
license  absolutely  void,  some  distinctions  between 
conditions  precedent  and  conditions  subsequent — 
and  the  want  of  any  limitation,  within  which  the 
breach  of  a  condition  may  be  taken  advantage  of 
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by  the  grantor  or  bis  beirs ;  I  tbink  tbat  no  estate    chap. 
should  be  defeated  by  a  condition  after  the  expi- 
ration of  the  period  allowed  by  the  rule  against 
perpetuities. 

I  incline  to  agree  with  Mr.  Humphreys®,  that,  Charges. 
with  the  aid  of  a  general  registry,  a  charge  might 
be  advantageously  substituted  for  a  mortgage ;  and 
I  think,  that,  like  a  judgment,  it  should  not  be  an 
estate  until  enforced,  and  tbat  powers  of  entry, 
and  of  obtaining  a  foreclosure,  or  compelling  a 
sale,  should  belong  to  it;  and  that  the  parties 
entitled  subject  to  it  might  be  authorized  to  grant 
leases  at  rack  rent.  Such  an  interest  would  be 
personal  estate  until  foreclosure,  and  therefore 
would  avoid  the  inconvenience  which  arises  in 
mortgages  from  the  separation  of  the  right  to  the 
money  from  the  legal  estate.  If  such  a  charge  were 
to  be  substituted  in  the  place  of  terms  for  securing 
children's  portions  in  settlements,  the  guai'dians  or 
trustees  might  be  authorized  to  enforce  it ;  and  it 
should  be  provided,  that  part  of  the  whole  sum 
should  not  be  raised  upon  more  than  a  propor- 
tionate undivided  share  of  the  estate ;  and  that,  if 
the  person  in  possession  of  the  estate  should  prefer 
it,  the  whole  sum  should  at  once  be  raised,  and  the 
shares  of  the  other  children  invested  for  their 
benefit.  Great  care  would  be  required  to  guard  it 
with  other  necessary  provisions.  I  have  not,  how- 
ever, sufficiently  considered  all  its  consequences, 

"  Second  edit.  p.  307. 
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CHAP,    and  am  sorry  that  the  attention  which  I  wish  to 
devote  to  some  other  branches  of  the  law  obliges 
me  to  refrain  from  taking  more  notice  of  these  and 
many  other  important  subjects. 
Joint  08-  Estates  by  entireties,  in  coparceniary,  in  joint 

tenancy,  and  in  tenancy  in  common,  must  still  con- 
tinue ;  but  the  modes  of  effecting  partition  should 
be  improved^  and  some  amendments  are  required 
with  respect  to  estates  in  joint  tenancy. 
Modes  of  The  rules  that  joint  tenants  must  be  created  by 
tastes  m  onc  deed — that  a  conveyance  by  one  of  them  with- 
^"on  th^  out  the  other,  severs  the  joint  tenancy,  and  that  no 
mCTtof  a  person  can  convey  any  interest  to  himself,  occasion 
considerable  inconveniences,  particularly  on  the 
appointment  of  a  new  trustee,  in  consequence  of 
the  resignation  or  incapacity  of  one  of  the  existing 
trustees.  It  is  important  that  all  the  trustees  should 
be  joint  tenants,  in  order  that  the  prc^rty  may  pass 
to  the  survivor  of  them ;  and  to  effect  this  object,  it 
is  necessary  that  the  resigning  and  remaining 
trustees  should  assign  leasehold  or  other  pereonal 
property  to  a  third  person,  in  order  that  he  may 
reassign  it  by  another  deed  to  the  remaining 
trustee  and  new  trustee  as  joint  tenants.  This 
circuitous  process  is  avoided  with  respect  to  free- 
hold estates  in  consequence  of  the  statute  of  uses 
which  enables  a  conveyance  to  be  made  to  the 
new  trustee,  to  the  use  of  himself  and  the  remain- 
ing trustee.  It  is  evidently  desirable  that  the 
simple  object  which  now  requires  two  deeds,  should 
be  accomplished  by  one,  and  this  may  be  effected 
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by  authofiziDg  tenants  in  common  to  make  tbem-  chap. 
selves  joint  tenants  by  a  dechuration  in  a  deed,  or 
by  authorizing  one  person  to  conTey  to  himself 
and  another,  or  by  extending  the  operation  of  the 
statute  of  uses  to  personal  property ;  and  it  appears 
to  me  that  all  these  alterations  might  be  advan- 
tageonsly  made. 

The  inconvenience  Tfhich  attends  the  £4>point-  or  a  new 
ment  oi  a  new  trustee  exists  in  a  still  greater  l^'^imipt. 
degree  in  the  removal  of  one  of  the  assignees  of  a 
bankrupt,  because  the  bankrupt  laws  do  not  autho- 
rize an  assignment  to  be  made  to  a  stranger,  who 
might  reassign  to  the  remaining  and  new  ass^ee 
as  joint  tenants;  therefore  usually  the  removed 
assignee  is  made  to  assign  to  the  remaining  and 
new  assignee,  by  which  assignment  the  joint 
tenancy  is  severed,  and  the  remaining  assignee  is 
left  tenant  in  common  of  one  moiety,  while  he  is 
joint  tenant  with  the  new  assignee  of  the  other, 
and,  upon  the  death  of  the  remaining  assignee,  it 
becomes  necessaiy  to  obtain  an  assignment  from 
his  personal  r^resentative  of  the  moiety  which 
was  vested  in  him  as  tenant  in  common. 

I  incline  to  think  that  it  would  be  advisable  to  Tenancy  in 
alter  (except  as  to  trustees)  the  present  law  which  diouid  be 

1.  •    •    ^    X  x.  X  •      implied  in- 

unpues  a  joint  tenancy  wh^iever  a  tenancy   m  stead  of  a 
coomion  is  not  expressly  created.     It  is  usually  ^j^^f' 
the  intention  to  create  a  t^iancy  in  common,  and 
in  most  of  the  cases  in  which  estates  are  conveyed 
to  persons  as  joint  tenants  at  law,  they  become 
tenants  in  common  in  equity. 
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CHAP.  The  important  varieties  of  Aiture  interests  re^ 
Future'in-  4^^^  Considerable  alteration.  The  laws  relating 
tereeta.  j^  them  are  still  encumbered  by  several  of  the  rules 
of  the  feudal  system,  which  were  adopted  for 
ascertaining  without  difficulty  the  tenant  of  the 
freehold,  and  which  for  that  purpose  rendered  as 
simple  as  possible  the  interests  which  could  exist 
at  the  same  time  in  the  estate. 
Freehold  in  It  was  held  that  the  tenancy  must  always  be  ftiU, 
and  as  the  freehold  in  possession  could  only  be 
conveyed  by  delivery  of  the  seisin,  no  conveyance 
could  be  made  to  take  effect  at  a  future  time.  At 
present  no  such  conveyance  can  be  made  directly 
by  the  usual  modes,  but  it  can  be  effected  for  some 
purposes  by  deeds  which  operate  by  virtue  of  the 
statute  of  uses,  and  it  can  in  all  cases  be  accom- 
plished indirectly,  by  limiting  back  an  estate  to  the 
grantor,  by  way  of  use,  until  the  time  arrives.  In 
every  marriage  settlement  the  estate  is  conveyed  to 
the  use  of  the  grantor  until  the  marriage.  The 
intention  which  can  be  thus  accomplished  indi- 
rectly should  be  capable  of  being  effected  in  a 
direct  manner^.  Estates  of  freehold  to  commence 
at  a  future  time  may  be  created  by  will,  and  they 
form  one  kind  of  executory  devises. 
Contingent  No  futurc  iutcrcsts  wcrc  allowed  under  the  feudal 
system  except  such  as  are  of  the  simplest  descrip- 
tion. Land  might  be  conveyed  to  one  for  life,  or 
some  other  partial  interest  with  the  remainder  (that 

»  App.  Qu.  79. 
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is)  after  the  expiration  of,  or  subject  to  such  pre-  chap. 
ceding  estate  to  another;  but  no  estate  could  be 
made  to  determine  on  any  other  event  than  the 
expiration  of  the  term  originallj  limited  for  its 
duration,  except  by  forfeiture,  or  by  reverting  to 
the  grantor  on  the  breach  of  a  condition.  A  future 
intranest  could  not  be  created  to  take  effect  at  any 
other  time  than  the  expiration  of  the  preceding 
interest,  and  no  estate  could  be  created  to  take 
effect  after  or  in  place  of  a  fee.  The  whole  fee 
simple  was,  and  still  is  considered  to  be  vested  in 
some  person  or  persons*  The  remainder  is  said  to 
depend  upon  the  preceding  estate,  and  the  seisin  of 
the  tenant  in  possession  is  regarded  as  the  seisin  of 
the  person  entitled  in  remainder.  The  remainder 
may  be  either  vested  or  contingent;  when  it  is 
limited  to  an  ascertained  living  persons—depends 
upon  no  uncertain  event, — and  must  come  into  pos- 
session on  the  expiration  of  the  preceding  estate,  the 
person  entitled  to  it  is  considered  to  be  seised  of  the 
See  simple,  together  with  the  tenant  in  possession, 
and  the  remainder  is  said  to  be  vested ;  but  when 
the  remainder  is  given  to  a  person  not  ascertained, 
or  is  to  take  effect  upon  some  other  event  than  the 
certain  expiration  of  the  preceding  estate,  it  is  said 
to  be  contingent,  and  the  whole  fee  simple  is  vested 
in  the  ft^eholder  in  possession,  and  in  the  subse- 
quent vested  remainderman,  or  by  reversion  in  the 
grantor,  subject  to  open  and  let  in  the  contingent 
remainder,  when  it  shall  become  vested.    And  the 

£ 
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CHAP,  contingent  remainder  becomes  void,  if,  before  the 
event  happens  upon  which  it  is  to  become  vested, 
the  preceding  estate  expire,  or  become  united  in  the 
same  person  with  the  subsequent  vested  remainder 
or  reversion,  or  be  otherwise  extinguished. 

If  the  freeholder  in  possession,  by  a  feoffment  or 
fine,  convey  the  fee  simple  to  a  stranger  by  wrong, 
such  conveyance  destroys  the  contingent  remainder 
which  depended  upon  the  estate  of  the  wrong  doer, 
because  it  extinguishes  such  preceding  estate. 

The  person  entitled  to  a  vested  remainder  or 
reversion,  in  whom  part  of  the  seisin  is  considered 
to  be  vested,  may  convey  it  by  grant  (to  which  the 
attornment  of  the  freeholder  in  possession  was  for- 
merly essential)  or  may  release  it  to  the  owner  of 
the  preceding  estate,  or  may  accept  a  surrender  of 
the  preceding  estate.  A  contingent  remainder  may 
also  be  released,  but  it  is  not  capable  at  law  of 
being  conveyed  to  a  stranger,  because  it  is  not 
part  of  the  seisin. 
Future  useB  Futurc  estatcs,  which  cannot  take  effect  as  re- 
tory  de-    .  maiudcrs  (including  estates  in  fee  in  the  place  of 


▼ises, 


Other  estates  in  fee)  may  be  created  by  virtue  of  the 
fitatutQiof  uses  and  wills ;  they  are  called  conditional 
limitations — shifting,  secondary,  and  springing 
uses — executory  devises — and  estates  created  by 
powers.  All  such  future  interests  are  confined  by 
Rule  the  rule  of  law  which  prevents  the  creation  of  per- 
pl^ui-  petuities,  and  are  void  unless  either,  they  are  sub- 
sequent to  an  estate  tail,  and  therefore  capable  of 


ties. 


more  con- 
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l>eing  barred  by  a  recovery,  or  the  event  upon  chap. 
which  they  are  to  take  effect  must  happen  within 
a  life  or  lives  in  being,  and  twenty-one  years  and 
periods  of  gestation  ^^.  The  question  whether  the 
terms  of  twenty-one  years  must  not  depend  upon  a 
minority",  will  be  settled  by  the  appeal  which  is 
now  depending  in  the  case  of  Bengough  v.  Ed- 
ridge,  in  the  House  of  Lords. 

The  wills  of  Mr.  Thelluson"  and  Mr.  Ben-  should  be 
gough».  prove  that  the  law  against  perpetuities  Zl 
requires  some  further  restriction,  which,  I  con- 
ceive can  be  best  effected  by  limiting  the  number 
of  lives^^.  It  appears  to  me  that  they  should  not 
exceed  three,  in  addition  to  those  of  the  persons 
to  whom  life  estates  may  be  given.  There  are 
some  cases,  such  as  the  devolution  of  another 
estate,  upon  which  it  may  be  proper  to  create  a 
shifting  use  on  the  death  of  some  branch  of  the 
fionily  to  whom  no  life  estate  is  given,  or  some 
proirision  may  be  desirable  on  the  falling  in  of  a 
lease  for  three  lives ;  but  there  can  be  no  occasion 
to  provide  for  events  depending  upon  more  than 
three  such  lives. 

Some  contrivances  for  evading  the  law  %ainst 
perpetuities,  might  be  prevented  by  rendering  void 

••  A|^.  Qa.  87. 

"  Beard  v.  Westcott,  I  Turn.  Rep.  25.   Bengough  v.  Ed- 
ridge,  1  Sim.  Rep.  173. 
«  4  Ves.  Rep.  227.  »^  1  Sim.  Rep.  173. 

^  App.  Qu.  89. 
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CHAP,  any  provision,  made  upon  the  creation  of  a  term  or 
other  estate,  for  its  determination  upon  any  event, 
which  may  not  happen  within  the  limit  of  the 
rule,  and  also  by  rendering  void  the  creation  of 
any  rent  which  may  not  commence  until  after  the 
period  allowed  by  the  rule. 
In  a  few  I  think  that  the  law  against  perpetuities  should 

cases  it  , 

should  be  bc  extended  in  some  few  cases,  in  which,  instead 
of  facilitating,  it  prevents '  alienation  ^\  Among 
-  these,  are  powers  of  leasing,  sale,  and  exchange, 
enfranchisement  and  partition  ^^,  and  the  provision 
for  applying  and  accumulating  the  profits  during 
the  minorities  of  the  persons  who  would  be  entitled 
to  them  if  of  age*^.  Under  the  40  Geo.  III.  ch.  98, 
which,  in  consequence  of  Mr.  Thelluson's  will,  was 
passed  for  preventing  accumulation,  if  the  time 
limited  by  the  act  be  exceeded,  the  surplus  only  is 
void;  but  by  the  law  against  perpetuities,  if  the 
term  be  not  expressly  limited,  so  that  it  cannot  by 
possibility  exceed  the  limit  of  the  rule,  the  pro- 
vision is  absolutely  void.  The  act  allows  accu- 
mulation to  take  place  during  the  minority  of 
persons,  who,  if  of  age,  would  be  entitled  to  the 
profits.  In  Lord  Southampton  v.  Lord  Hertford,  a 
trust  was  created  for  the  accumulation  of  the 
profits  during  the  minorities  of  persons  who,  if  of 
age,  would  have  been  entitled  to  them;  and  be- 

^  App.  Qu.  89.      "  See  Ware  v.  Polhm,  1 1  Ves.  Rep.  257. 
'^  Lord  Southampton  v.  Marquis  of  Hertford,  2  Ves.  and 
Bea.  Rep.  61. 
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cause  a  series  of  successive  minorities  might  last  chap. 
beyond  the  duration  of  lives  in  being,  and  twenty- 
one  years,  and  the  trust  was  not  expressly  confined 
to  that  period,  it  was  held  to  be  void  altogether. 
There  would  be  considerable  convenience,  and  no 
objection  that  I  am  aware  of,  in  rendering  valid 
a  trust  for  accumulation  during  the  minority  of  all 
persons,  who  would  be  entitled,  if  of  age,  not- 
withstanding its  duration  be  unlimited. 

Questions  are  sometimes  occasioned  by  a  clause  Usual  pro- 
of frequent  occurrence  for  obliging  persons,  upon  takingname 
becoming  entitled  to  an  estate,  to  take  the  name 
and  arms  of  the  family,  and  to  continue  to  use 
them^.  Where  the  clause  affects  a  tenant  in  tail, 
it  does  not  give  rise  to  any  difficulty,  because  the 
shifting  use  is  barred  by  a  recovery;  but  doubts 
are  entertained  how  far  it  is  valid,  when  it  relates 
to  an  estate  in  fee ;  I  think  that  it  might  be  made 
to  operate  as  against  a  tenant  in  fee  simple  during 
his  own  life. 

Future  uses,  which  may  take  effect  at  the  deter*  DiflFerence 
mination  of  preceding  estates,  are  governed  by  the  naes  and 

.  II*  •1  remainderB. 

same  rules  as  vested  and  contmgent  remainders. 
All  other  future  uses  and  executory  devises  are  not 
alienable  at  law,  because,  like  contingent  remain- 
ders, they  are  considered  to  be  no  estates  or  parts 
of  the  seisin. 

Future  uses,  which  cannot  take  effect  as  re-  The  differ. 
mainders,  and  executory  devises,  differ  from  contin-  ween  fntnre 
gent  remainders,  in  not  being  liable  to  be  destroyed  ezecacoij 

"  A  pp.  Qu.  89. 
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CHAP,  by  the  determination  of  a  preceding  estate  before 
devises*  and  ^^^7  become  vested — or  by  the  union  of  other 
r^^^dSi,  ^totes — or  by  the  feoffment  or  fine  of  the  tenant 
fa^i^i^-  ^^  ^®  preceding  estate ;  but  in  order  to  accelerate 
tention.  ^j^^  destruction  of  future  estates,  it  is  a  settled  rule, 
that  if  a  gifl  can  by  possibility  take  effect  as  a 
remainder,  it  shall  not  be  considered  to  be  a 
springing  or  other  future  use,  or  executory  devise. 
If  an  estate  be  devised  by  will  to  A  after  his 
fathers  death,  it  is  valid  as  an  executory  devise; 
and,  until  the  father  s  death,  the  freehold  descends 
to  the  heir  of  the  testator :  but  if  the  gift  be  to  B 
for  life,  and  after  the  deaths  of  B  and  of  A's  fieithery 
to  A,  the  gift  is  considered  to  be  a  contingent 
remainder,  because  it  might  become  vested  by  the 
death  of  the  father  in  the  lifetime  of  B,  and  is 
therefore  void  if  the  father  survive  the  determination 
of  the  preceding  estate.  It  must  have  been  as 
fully  the  intention  of  the  testator,  that  A  should 
take  after  his  father's  death,  subject  to  the  life 
interest  of  B  in  the  latter  case,  as  that  he  should 
take  on  his  father  s  death  without  being  subject  to 
such  prior  interest  in  the  former.  In  both  cases  the 
intention  was  lawful,  and  might  have  been  effected 
by  proper  technical  words ;  and  there  is  no  greater 
reason,  why  it  should  be  defeated  in  the  one  case 
than  in  the  other. 
Trustees  to       The  destruction  of  continjrent  remainders  by  the 

preserve  ^  ^  ^  •' 

Gontmgent    uuiou  of  the  preceding  and  subsequent  vested 

remainders  x  o  a 

may  be  ren-  cstatcs,  or  by  the  feoffment  or  fine  of  the  person 

dered  unne-  •  i     i  i 

cessary.      entitled  to  the  preceding  freehold,  is  prevented  in 
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all  well  drawn  deeds  and  wills,  by  the  machinery  chap. 
of  a  vested  remainder,  interposed  betweeen  the 
preceding  freehold  and  the  contingent  remainder, 
and  limited  to  trustees  upon  trust  to  preserve  the 
remainders.  Such  limitations  add  considerably  to 
the  lengrth  of  deeds,  and  interrupt  and  incumber 
the  series  of  estates  created  by  them.  It  frequently 
happens  that  by  mistake  a  larger  estate  than  neces- 
sary is  given  to  the  trustees,  and  great  inconve- 
niences are  occasioned  by  its  remaining  outstanding. 
I  see  no  reason  why  the  protection  that  can  be, 
and  is  constantly  acquired  by  the  expedient  of 
creating  an  estate  in  trustees,  should  not  be  afforded 
without  it'*. 

I  would  therefore  recommend  that  the  distinction  ContinMnt 
between  contingent  remainders  and  other  future  should  not 
uses  and  executory  devises  should  be  abolished,  by  of  destruc 
providing  that  contingent  remainders  shall  not  be 
capable  of  being  destroyed ;  and  that,  if  an  estate, 
which  might  take  effect  as  a  remainder,  shall  not 
be  vested  at  the  time  of  the  determination  of  the 
preceding  estate,  it  shall  not  be  void,  unless  the 
event,  upon  which  it  is  to  become  vested,  be  beyond 
the  limit  of  the  rule  against  perpetuities,  and  that 
if  within  such  limit,  it  shall  be  valid  as  a  future 
use  or  an  executory  devise. 

I  also  think  it  desirable  that  all  contin&:ent  and  Contingeiit 
future  interests,  which  are  now  transferable   in  should  be 

capable  of 
dispositioa. 

»  App.  Qu.  97. 
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CHAP,    equity  and  by  will,  should  be  made  alienable  at 
law  in  the  same  manner  as  vested  remainders^. 
Remedies        It  is  a  frequent  cause  of  complaint  that  the  law 

should  be  ^  \  . 

given  to      affords  no  remedy  to  persons  entitled  in  remainder 

remainder-  , 

men,  after  even  an  estate  for  life,  by  which  they  can 

protect  their  interests  against  a  wrong  doer,  or 
ascertain  the  extent  of  their  rights ;  and  I  think  it 
advisable  that  this  defect  should  be  supplied ". 

When  a  tenant  for  life,  or  other  person  entitled  to 
the  estate  in  possession,  cannot  or  will  not  prosecute 
his  claim  against  the  person  who  has  deprived  him 
of  it,  the  person  entitled  in  remainder  may  sustain 
considerable  lossr  for  which  he  has  no  remedy — he 
has  no  power  of  defending  the  rightful  title  while 
the  injury  is  recent,  and  the  evidence  of  it  can 
easily  be  obtained,  and  therefore  may  sometimes 
lose  the  benefit  of  his  estate,  unless  (which  is  pos- 
sible only  in  a  few  cases)  he  can  institute  a  suit  for 
the  purpose  of  perpetuating  testimony — he  can  no 
longer  dispose  of  or  devise  his  interest,  because  it 
is  turned  into  a  right — and  he  is  not  entitled  to 
those  legal  remedies  against  the  wrong  doer  for 
preserving  the  property  from  waste  and  injury, 
which  he  could  have  enforced  against  the  rightfiil 
tenant  in  possession. 

There  appears  to  me  to  be  no  objection  to  give 
a  power  to  the  remainderman  to  try  the  right,  in 
like  manner  as  he  has  now  the  power  of  redeeming 

»  App.  Qu.  81.  «  App.  Qu.  234  to  243, 


RESPECT   OF    REMAINDERS.  57 

a  mortgage  in  equity,  and  the  possession  of  the    chap. 
estate  might  be  given  to  him,  subject  to  redemption 
by  the  person  entitled  to  the  prior  estate,  on  pay- 
ment of  the  costs  and  interest. 

It  is  frequently  impossible  to  determine  whether 
the  person  entitled  under  an  obscure  will,  in  re- 
mainder after  an  estate  for  life,  has  an  estate  of 
freehold  only,  or  an  estate  of  inheritance ;  and  he 
is  consequently  prevented  from  making  a  settle- 
ment for  the  benefit  of  any  of  his  children,  and  has 
great  difficulty  in  making  a  proper  division  of  his 
property  among  them  by  will.  If,  assuming  that 
he  is  tenant  in  tail  when  he  is  only  tenant  for  life, 
he  levies  a  fine  to  bar  his  issue,  he  thereby  commits 
a  forfeiture  of  his  estate.  In  some  cases,  with  the 
concurrence  of  the  tenant  for  life,  he  can  have  a 
tree  cut  down,  or  otherwise  raise  a  question  of 
waste,  and  thereby  obtain  the  opinion  of  a  court  of 
equi^,  whether  he  is  entitled  to  an  estate  of  inhe- 
ritance ;  but  no  such  proceeding  can  be  effected 
without  the  consent  of  the  immediate  tenant,  and 
the  courts  refuse,  whenever  it  be  possible,  to  deter- 
mine the  extent  of  rights  which  have  not  come  into 
possession.  In  such  cases  I  think  that  a  remedy 
might  be  advantageously  given  for  declaring  and 
trying  the  nature  of  the  right,  similar  to  the  pro- 
ceeding for  the  same  purpose,  which  is  in  frequent 
use  in  Scotland. 

Powers  are  a  species  of  future  uses  or  executory  Powew. 
devises^  and  form  one  of  the  most  important  and 
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CHAP,  intricate  branches  of  the  laws  relating  to  real  pro- 
perty. The  difficulties  occasioned  by  them  have 
been  considerably  diminished  by  Mr.  Sugdens 
clear  and  elaborate  treatise;  but  they  might  be 
regulated  by  more  simple  rules,  and  several  nice 
distinctions  connected  with  them,  which  occasion 
questions  of  frequent  occurrence,  might  be  advan- 
tageously removed. 
Present  Powers  are  divided  into  appendant,  collateral, 

between      and  simply  collateral.  This  division  is  not  founded 
IhoMhe     upon  their  objects,  or  their  extent^  but  upon  the 
J^^no*^'    interest  in  the  estate  of  the  person  to  whom  they 
a7m  be     ^^  given,  and  their  capacity  of  being  destroyed  or 
^ntei?r\o  suspended.     The  alienation  of  the  estate  of  the 
tio*n™*^     person,  to  whom  a  power  is  given,  will  destroy 
powers  which  are  appendant  to  it  contrary  to  the 
intention  of  the  parties;  and  therefore  several  cir- 
cuitous  contrivances  are  rendered   necessary,    in 
order  to  enable  the  owner  to  mortgage  qt  join  in 
a    recovery    without    extinguishing   his   powers. 
Fines  and  recoveries  often  destroy  powers,  whether 
appendant  or  collateral,  contrary  to  the  intention. 
Powers  appendant  or  collateral  may  be  released, 
Powers       ^^^  powers  simply  collateral  cannot  be  released 
coUaterai     ^^  destroyed,   although  there  appears  to  be  no 
ca°abie^of    S^^^  reasou  why  the  party  to  whom  they  are 
*>«i°g         given,  should  not  be  able  to  release  them,  except 
when  they  are  of  the  nature  of  trusts.     I  think 
that  all  these  distinctions  and  the  inconveniencies 
belonging  to  them  might  be  avoided,  by  providing, 
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that  no  act  shall  destroy  or  suspend  any  power    chap. 
without  a  declared  intention,  except  so  far  as  the 
execution  of  it  would  defeat  any  grant  which  may 
have  been  previously  made. 

The  forms,  with  which  a  power  is  to  be  exercised, 
depend  upon  the  caprice  of  the  parties  who  create 
it    If  no  form  of  execution  be  expressly  required, 
an  appointment  by  an  unattested  writing  will  be 
valid ;  and  therefore  appointments  are  required  to 
be  attended  with  a  variety  of  different  ceremonies, 
lidiich  give  rise  to  questions  whether  they  have 
been   properly  complied   with.      The   protection 
which    the    law    considers    necessary    to    guard 
against  perjury  and  fraud,  in  the  cases  of  deeds 
and  wills,  is  equally  required  in  respect  to  appoint- 
ments ;  and  when  the  law  has  declared  that  no 
one  shall  convey  or  devise  his  property  except  in  a 
certain  solemn  manner,  he  ought  not  to  be  allowed, 
by  creating  a  power,  to  enable  himself  to  dispose 
of  it  in   a  more  questionable  mode.     I   would 
therefore  reconmiend  that  no  appointment  should 
be  valid  unless  made  by  a  deed  or  will  properly 
executed  ^.  There  are  but  few  cases,  in  which  any 
other  solemnities  or  conditions  would  be  thought 
necessary ;  and  I  think  that  such  a  provision  would  ' 
prevent  many  titles  from  becoming  objectionable^ 
on  account  of  questions  relating  to  the  execution 
of  powers. 

«  App.  Qu.  116,  117. 
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CHAP.  It  would  be  desirable  to  improve  and  render 

Mr  Pres-  Prospective  Mr.  Preston's  Act",  or,  which  I  think 

Bho'uid^iL  ro<>re  advantageous,  to  provide  (as  in  the  case  of 

made  wiUs)  that  whcrc  the  formalities  required  by  the 

prospective.  ^  . 

power  are  complied  with,  they  need  not  be  ex- 
pressed in  the  attestation^. 
Theinterfe-      If  such  provisions  wcrc  adopted,   it  would,   I 
^^y        conceive,  be  expedient  to  prevent  the  interference 
"^yt^  of  equity   in   supplying  defective    executions   of 
powers  **• 

There  are  some  questions  relating  to  the  con* 

struction  of  powers  which  require  amendment 

No  appoint      It  is  frequently  doubtfril,  whether  a  power  to 

STvoid^^   appoint  to  children  or  a  class  of  persons  autho- 

iUusOTv.      "2ses  an  appointment  of  the  whole  estate  to  one  of 

them,  or  whether  it  is  necessary  that  every  one  of 

the  class  should  have  a  share. 

Where  the  power  does  not  authorize  an  exclu- 
sive appointment,  the  appointment  is  valid  at  law, 
if  every  one  have  a  share,  however  small  the  shares 
of  some  of  them  may  be  ;  but  it  has  been  thought 
proper  in  equity  to  determine,  that  unless  every 
one  has  what  the  Judge  may  consider  to  be  a 
substantial  and  not  an  illusory  share,  the  appoint- 
ment shall  be  void.  It  is  impossible  to  determine 
in  any  case  what  is  the  smallest  share  which  will 
not  be  deemed  illusory,  and  the  interference  of 
equity,  which   was  said  by  sir  William   Grant 

»  68  Geo.  in.  c.  168.  ^  App.  Qu.  118,  119. 

«  App.  Qu.  120. 
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rather  to  raise  a  question  than  to  establish  a  rule*^,    chap, 

IV 

is  nniversally  condemned.  A  bill  was  brought 
into  the  House  of  Commons,  by  Mr.  Sugden,  in 
the  last  session,  to  prevent  the  interference  of 
equity,  but  I  think  that  it  should  have  gone 
further,  and  altered  the  rule  of  law.  It  appears  to 
me  to  be  unnecessary  to  continue  a  mere  form  or 
shadow;  and  it  is  almost  as  absurd  to  require  a 
shilling  apiece  to  be  given  to  all  the  class  except 
one,  as  it  would  be  to  give  effect  to  the  vulgar 
error,  which  considers  it  necessary  to  give  a  shil- 
ling to  an  heir  at  law,  in  order  to  disinherit  him. 
All  questions  whether  the  power  be  or  be  not 
exclusive  would  be  avoided,  and  the  intention  of 
.the  parties  by  whom  the  power  is  created  would  Every 
be  best  effected  by  providing,  that  in  all  cases  in  diBtiibuUon 

i^.f  ...  •.  1  should  be 

which  a  power  is  given  to  appoint  among  a  class  exciunTe  if 
of  persons,  and  the  smallest  share  which  any  one  e^t^in 
shall  receive  is  not  expressed,  the  whole  estate  spJ^^Ld. 
may  be  appointed  to  any  one  or  more,  in  exclusion 
of  the  others*''. 

It  is  desirable  that  the  cases  in  which  a  deed  When  a 
will  take  effect  as  an  appointment,  and  not  as  a  be  an  ap. 
conveyance,  where  the  party  has  both  a  power  ot  i? ^* 
and  an    interest,   should    be  settled  with   more  ^^l»e 
certainty-  .  '^*^^- 

One  of  the  means  adopted  by  the  Common  Law  Merger- 
for  promoting  the  simplicity  of  the  different  in- 

*   La  Batcher  v.  Butcher,  9,  Ves.  Rep.  393. 
f  App.Qu.  110. 
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.CHAP,  terests  existing  at  the  same  time  in  an  estate,  was 
the  rule  of  merger ;  which  provides  that  when  an 
estate  in  remainder  or  reversion,  and  the  preceding 
estate  upon  which  it  depends,  become  vested  in 
the  same  person,  the  two  interests  shall  unite, 
without  any  reference  to  the  wishes  of  the  owner 
Its  frequent  of  them.  The  modc  of  union  is  of  a  singular 
description,  and  frequently  occasions  great  injus- 
tice. The  person  entitled  to  the  two  estates  does 
not  acquire  an  interest  equal  to  their  aggregate 
extent,  but  the  preceding  estate  is  supposed  to 
have  been  surrendered  by  law,  and  to  be  merged 
or  drowned  in  the  raoaainder  or  reversion,  and, 
consequently,  all  powers  and  privileges  belonging 
to  it  are  lost.  The  remainder  becomes  the  estate 
in  possession,  in  the  same  manner  as  if  the  time  of 
the  expiration  of  the  preceding  estate  had  arrived ; 
and  the  rights  of  strangers  who  may  have  charges 
upon  the  remainder  or  reversion  are  accelerated, 
and  rendered  more  valuable.  Terms  of  one  thou- 
sand or  more  years  are  frequently  created  as  mere 
securities  to  mortgagees,  or  for  raising  charges 
upon  the  estate;  and  the  person  entitled  to  the 
remainder  or  reversion  remains  in  possession,  and 
every  variety  of  interest  is  carved  out  of  the 
remainder  or  reversion.  The  first  interest  in  re- 
mainder or  reversion  is  therefore  frequently  of 
shorter  duration  than  the  term  to  which  it  is 
subject,  and  yet  the  larger  term  will  merge  in  the 
lesser  interest.     If  a  person  be  entitled  for  the 
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residue  of  a  term  of  one  thousand  years  (which  chap. 
not  unfipequently  happens  by  the  foreclosure  of  a 
mortgage)— and  the  first  interest  in  the  remainder 
or  reversion  subject  to  the  term  is  an  estate  for 
life,  or  a  term  of  one  year,  or  even  a  shorter  term — 
and  such  life  estate  or  short  term  become  vested  in 
the  owner  of  the  longer  term — ^the  long  term  being 
the  preceding  estate  is  merged,  and  the  owner  of 
it  is  entitled  only  to  the  estate  for  life  or  short 
term.  If  a  tenant  for  life,  with  valuable  powers 
appendant,  acquires  the  next  estate  in  remainder 
or  reversion,  although  it  might  determine  before 
his  death,  his  life  estate,  and  all  powers  belonging 
to  it,  are  extinguished.  If  the  owner  of  a  building 
lease,  subject  to  several  underleases  at  improved 
rents,  purchases  the  freehold,  or  the  first  estate  in 
remainder  or  reversion,  subject  to  the  building 
lease — or  if  the  owner  of  such  estate  in  remainder 
or  reversion  acquires  the  building  lease — the  build- 
ing lease  is  merged,  and  all  the  remedies  for  the  ' 
improved  rents,  and  the  benefit  of  the  covenants 
in  the  under  leases,  which  were  carved  out  of 
and  are  dependant  upon  the  estate  created  by  the 
building  lease,  are  entirely  lost.  An  estate  tail  is 
the  only  estate,  which  will  not  merge  in  the  re- 
mainder or  reversion ;  while  a  base  fee,  into  which 
it  may  be  converted  by  a  fine,  will  merge.  Under 
marriage  settlements,  the  son  usually  becomes  te- 
nant in  tail^  and  the  reversion  remains  in  the  father, 
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CHAP,    and  at  his  death  descends  to  the  son.    The  son,  by 

IV.  ■    .  •  •    • 

a  recovery,  might  enlarge  his  estate  tail  into  a  fee 

simple,  and  bar  or  destroy  the  remainder  or  rever- 
sion, and  all  charges  upon  it ;  but  if  he  levy  a  fine, 
the  base  fee  (into  which  the  estate  tail  is  converted) 
merges  in  the  reversion;  which  thereby  becomes 
the  estate  in  possession,  and  the  specialty  creditors 
or  incumbrancecs  of  the  father  may  immediately 
enforce  their  demands  against  the  whole  estate. 

The  rule  of  extinguishment  differs  only  from 
that  of  merger  in  being  applicable  to  a  charge  or 
right  instead  of  a  preceding  estate ;  and  it  is  in 
many  cases  equally  unjust:  for  instance,  if  the 
owner  of  a  rent  purchase  a  small  part  of  the  land 
upon  which  it  is  charged,  the  whole  rent  is  extin- 
guished, notwithstanding  its  value  may  greatly 
exceed  that  of  the  land  included  in  the  purchase. 
Is  adopted  The  samc  rules  are  followed  in  several  cases  in 
equity.  If  an  estate  be  mortgaged,  and  the  pur- 
chaser take  his  conveyance  from  both  the  mortgagee 
and  the  person  entitled  to  the  equity  of  redemption, 
the  mortgage  is  extinguished  in  the  equity  of 
redemption.  And  if  there  be  a  second  mortgage, 
of  which  the  purchaser  or  his  agent  have  notice 
(and  it  is  difficult  to  ascertain  what  slight  circum- 
stances may  be  considered  to  amount  to  notice), 
the  purchaser,  notwithstanding  he  may  have  paid 
the  value  of  the  estate  to  the  first  mortgagee,  may 
be  obliged  to  give  up  the  estate  to  the  second 


in  equity. 
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mortgagee,  because  the  mortgage  which  he  paid    chap. 
off  has  been  extinguished. 

The  inconveniences  occasioned  by  the  princi-  ita  ucon- 
pies   of  mei^er  and  extinguishment  are  usually  we  evaded 
prevented  upon  a  purchase  by  the  machinery  of  a  oL^^^Lne. 
conveyance  to  a  trustee  of  the  estate  or  charge, 
which  would  otherwise  be  destroyed,  for  the  pur- 
pose of  preserving  its  existence;* but  when  this 
precaution  is  neglected,  or  the  second  estate  or 
right  is  acquired  otherwise  than  by  purchase,  the 
law  occasions  a  manifest  injustice.      There  are 
several  exceptions  to  the  rules  of  merger  and  extin- 
guishment, and  few  branches  of  the  law  abound 
with  more  intricate  or  technical  distinctions. 

I  feel  inclined  to  recommend  that  the  rules  of  Memr 
merger  and  extinguishment  should  be  entirely  SlboUshed. 
abolished.  While  the  object  of  them  is  to  simplify 
the  law,  their  effect  is  to  increase  its  complexity. 
If  two  interests  can  exist  in  distinct  persons,  there 
is  no  reason  why  they  should  not  be  enjoyed  by 
the  same  person.  The  powers  of  surrendering 
preceding  estates  to  those  who  are  entitled  to  the 
remainder  or  reversion  expectant  upon  them,  and 
of  releasing  rights  and  charges,  should  still  remain, 
and  the  owner  of  following  interests  might  be 
allowed,  by  deed  or  will,  to  declare  that  one  should 
be  surrendered  or  determined.  A  rule  that  every 
estate  and  charge  should  continue  until  its  expira- 
tion according  to  the  terms  of  its  creation,  or  the 
surrender  or  release  of  it  by  deed  or  will,  could  not 
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CHAP,    ocoasion  many  doubts,  and  I  think  that  it  would 
not  be  attended  with  any  inconvenience. 
New  and         Many   anomalous    modifications    of   proper^. 
Innate!"    which  ought  to  be  better  regulated,  have  been 
Adiof  Pm-  created  by  modem  Acts  of  Parliament.     Shares  in 
lament,      harbours,  can^,  railways,  gas,  and  other  com- 
panies, are  made  transferable  in  a  great  variety  of 
modes,  and  ought  to  be  made  subject  to  rules 
similar  to  those  relating  to  money  in  the  public 
funds.    It  would  be  desirable  that  all  such  pro- 
perty should  be  regulated  by  laws  as  similar  as 
possible  to  those  relating  to  personal  estate.  Powers 
of  mortgaging,  and  granting  annuities,  and  other 
securities,  upon  the  estates  of  companies,  and  upon 
tolls  and  rates  of  turnpike  roads,  and  public  works, 
are  also  introduced  in  a  great  variety  of  forms; 
and  it  is  impossible,  in  many  cases,  to  determine 
in  what  manner  such  interests  ought  to  be  charged 
or  transferred,   or  what  remedies  the  owners  of 
them  are   entitled   to :    these   provisions  are  fre- 
quently prepared,  without  much  consideration,  by 
persons  little  accustomed  to  the  practice  of  con- 
shouidbe    veyancing.     I   think  it  highly  desirable  that  all 
unifom.      ^uch  interests  should  be  rendered  uniform,  and 
one   act   might   regulate   the   transmission  of  all 
stocks,  and  funds,  and  shares  in  companies;  and 
the  nature  of  the  evidence  which  should  be  neces- 
sary to  prove  the  Xitle  to  them ;  and  another  might 
declare  the  mode  in  which  all  securities  on  public 
works,  tolls,  and  rates  should  be  created  and  trans- 
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ferred,  and  define  the  remedies  by  which  they  might    chap. 
be  enforced.     Such  general  provisions  would  also 
be  advantageous  in  abridging  the  length  of  Private 
Acts. 

Other  creations  of  Acts  of  Parliament,  which  Diiibnnit . 
may  be  considered  to  be  within  the  objects  of  asMMment 
the  inquiry  of  the  Commissioners,  are  the  various  under 
rates,  of  different  descriptions,  which  are  burthens  il^i^  * 
upon  the  land.  In  some  places,  the  land  tax, 
assessed  taxes,  the  church  rate,  poor  rate,  highway 
rate,  sewer  rate,  watching,  lighting,  and  paving 
rates,  are  many  of  them  payable  upon  difierent 
assessments,  and  recoverable  in  different  modes. 
Old  parishioners  frequently  raise,  very  unjustly, 
the  parish  assessments  of  the  new  inhabitants ;  and 
several  parishes  keep  their  assessments  much  below 
the  rack  rents,  in  the  hope  of  cheating  the  neigh* 
bouring  parishes,  by  contributing  a  smaller  pro- 
portion to  the  county  rates.  It  appears  to  me  to 
be  expedient  that  one  assessment  should  be  made 
for  rates  of  every  description,  by  a  competent  per- 
son, to  be  appointed  (perhaps)  by  the  county 
magistrates,  with  proper  provisions  for  appeals; 
and  that  all  the  various  rates  should  be  levied  with 
reference  to  such  assessment,  and  should  be  reco- 
vered in  a  similar  manner. 


F  2 
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CHAP.  V. 

OF  TITLE  BY  MARRIAGE  ^ 

The  egtate  The  interest  to  which  the  husband  is  entitled  in 
iLy  a^d  the  real  property  of  the  wife,  requires  but  little 
nueiT**^      alteration ;  but  his  power  over  the  personal  estate 
is  in  many  respects  very  objectionable. 

I  think  that  the  estate  which  the  husband  is 
entitled  to,  as  tenant  by  the  curtesy,  should  be 
continued,  except,  perhaps,  where  the  wife  has 
children  by  a  former  marriage*;  but  the  present 
requisite,  that  a  child  should  be  bom  alive,  should 
be  rendered  unnecessary*.   There  is  no  good  reason 
for  making  the  right  of  the  husband  depend  upon 
the  question  whether  a  child  be  still-born,  or  sur- 
The  condi-  vivc  its  birth  for  a  short  time.     Where  there  is  no 
chudmusr  child,   or  the  children  fail,   the  husband's  claim 
afiv^™       appears  to  be  at  least  as  strong  as  that  of  the 
aboSahed.    Collateral  relations  of  the  wife;  and  where  there" 
are  children,  the  policy  of  preserving  a  proper  filial 
dependance,  requires  that  the  husband  should  be 
preferred.     Where  the  wife  is  empowered  to  make 
a  will,  and  there  are  no  children,  she  usually  gives 
the  fee  to  the  husband;  and  the  public  opinion, 
in  favour  of  his  having  a  life  interest  in  every 
event,  is  shown  by  the  almost  universal  practice  of 


>  App.  Qu.  60  lo  71.  •  App.  Qu.  63,  69.  71. 
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securing  such  an   interest  in  settlements  before    chap 
marriage. 

I  think  that  the  interest  which  the  wife  acquires  Dower 
in  the  real  property  of  the  husband  should  be  aboLhed, 
abolished,  except  in  case  of  intestacy,  and  should  ca^^or 
be  confined  to  the  estates  to  which  he  shall  be  en-  "'******^' 
titled  at  the  time  of  his  death  \ 

While  dower  is  said  to  be  the  most  favoured  of 
all  titles  at  Law,  it  has  been  almost  annihilated  by 
Equity ;  it  is  not  in  more  than  one  case  out  of  it  seldom 
several  hundred,  that  a  widow  is  entitled  to  dower  is  usually 
out  of  the  real  estates  of  her  husband.  Dower  is  ^^ 
constantly  evaded,  upon  the  purchase  of  an  estate, 
by  a  well  known  series  of  limitations,  which  are 
usually  inserted  in  the  conveyance  as  a  matter  of 
course,  without  consulting  the  wishes  of  the  party, 
it  being  taken  for  granted  that  every  purchaser 
must  wish  to  be  relieved  from  the  burthen  of 
dower;  and  when  land  is  acquired  by  devise  or 
descent,  it  most  frequently  happens  that  the  right 
to  dower  is  prevented  by  a  legal  estate,  vested  in  a 
trustee  or  mortgagee^  or  by  an  outstanding  term, 
which  can  be  assigned  to  a  trustee  for  a  purchaser. 
While  the  right  to  dower  so  rarely  exists,  the 
questions  connected  with  it,  and  occasioned  by 
the  circuitous  means  employed  for  avoiding  it, 
render  it  one  of  the  greatest  causes  of  confusion 
and  redundancy  in  the  law. 

*  App.  Qu.  61. 
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iDConTeni 
encies  of 
dower. 


InconToii- 
encies  of 
the  modes 
of  barring 
dower. 


The  inconveniencies  which  arise  from  the  right 
.,  to  dower,  exclusively  of  those  depending  upon  the 
modes  of  defeating  it,  are — the  law  of  jointures,  both 
legal  and  equitable — the  numerous  cases  of  elec- 
tion and  satisfaction,  which  arise  upon  imperfect 
jointures,  and  upon  benefits  given  by  the  will  of 
the  husband — the  questions  in  what  cases  dower  is 
defeated  or  suspended  by  outstanding  interests  and 
powers — ^the  necessary  concurrence  of  the  wife  in 
sales  and  mortgages,  and  the  difficulty  sometimes 
experienced,  in  consequence  of  her  mistaking  the 
extent  of  her  interest,  in  inducing  her  to  grant  it — 
the  necessity  of  giving  evidence,  in  proving  titles, 
that  each  owner  of  the  fee  had  no  wife  who  became 
dowable — and  if  any  wife  is  barred  of  dower  by 
settlement,  the  trouble  and  expense  of  furnishing 
an  attested  copy  or  extract  of  the  settlement,  and  a 
covenant  to  produce  it — ^the  want  of  power  in  the 
husband  to  make  a  valid  lease — and  the  unpleasant 
negotiations  with  creditors  and  purchasers  under 
his  bankruptcy.  These  various  subjects  afford 
abundant  sources  of  litigation,  dispute,  and  ex- 
pense ;  and  when  it  is  considered  in  how  few  cases 
the  right  of  dower  can  attach,  it  appears  extraor- 
dinary that  questions  are  so  often  occasioned 
by  it. 

The  inconveniences  which  arise  from  the  means 
adopted  to  prevent  the  right  of  dower,  are — the 
increased  length  of  deeds,  by  the  limitations  which 
are  called  uses  to  bar  dower;  containing,  first,  a 
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power  of  appointment,  then  a  limitation  to  the  chap. 
purchaser  for  life;  then  a  vested  estate  in  re- 
mainder to  a  trustee,  on  the  detennination  of  his 
life  estate  by  forfeiture ;  and,  lastly,  the  limitation 
of  the  inheritance  to  the  purchaser — the  compli- 
cated deed  which  is  rendered  necessary  in  the 
subsequent  conve3rance,  which  must  include  an 
appointment,  as  well  as  a  lease  and  release — the 
questions  whether  the  subsequent  deed  or  the  will 
of  the  purchaser  take  effect,  as  an  execution  of  the 
power,  or  conveyance,  or  gift  of  the  estate,  and 
consequently,  whether  the  legal  estate  is  outstand- 
ing in  trustees,  and  whether  covenants  by  either 
party,  to  pay  charges,  or  for  title,  or  to  produce 
deeds,  run  with  the  land,  and  can  be  enforced 
against  his  assigns,  or  by  the  assigns  of  the  other 
party — and  also  the  assignment  of  terms  to  attend 
the  inheritance,  which  are  more  frequently  (espe- 
cially in  counties  where  there  is  a  register)  taken 
as  a  protection  against  dower,  than  to  guard  against 
any  other  incumbrances. 

The  suggestion  of  Mr.  Sugden   to  enable   a  Mp.  Sug- 
purchaser  to  bar  his  wife  of  dower,  by  a  decla-  •uggcstion 

•  •  t  ft  1-1  t      **^  enable  a 

ration    m   the   conveyance*,   would    prevent   the  purehaser 

.,         -.-t.i*  1  ,...  .  to  declare 

evils  which  arise  from  the  present  limitations  m  a  that  hia 
purchase  deed  ;  but  all  the  other  inconveniences  of  not  be 
dower  would  still  remain  in  force  ^. 

If  the  right  of  the  wife  ought  to  be  continued,  Dower  is 

unneces- 

*  Letter  to  Mr.  Humphreys,  3d  edit.  p.  4.  ■*^* 

•  App.  Qu.  ()5. 
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CHAP,  her  claim  to  it  is  as  just  in  the  many  cases  in 
which  her  husband  is  entitled  to  the  equitable  fee, 
as  in  the  few  in  which  the  legal  estate  is  vested  in 
him;  and  it  ought  not  to  be  allowed  to  be 
defeated  by  means  which  are  merely  technical. 
The  law  has  left  the  widow  dependant  upon  the 
bounty  of  her  husband,  where  he  has  only  personal 
property,  as  well  as  where  he  has  only  an  equitable 
estate  in  land  ;  and  I  think  that  he  may  as  fully  be 
trusted  to  take  proper  care  of  her  in  the  few  cases 
in  which  she  has  now  a  legal  right  to  a  provision, 
as  in  the  many  in  which  she  has  none.  The 
husband  has  the  power  of  disposing  of  all  his 
property  away  from  his  children ;  and  his  wife  has 
usually  greater  influence,  and  therefore  does  not 
require  more  protection. 

It  appears  to  me,  that  the  small  advantage  which 

is  obtained  by  wives  from  the  right  to  dower,  in 

the  very  few  cases  in  which  they  are  entitled  to  it, 

is  not  of  so  much  importance  as  the  benefit  of 

getting  rid  of  the  litigation  and  disputes  to  which 

it  gives  rise.     The  constant  habit  of  evading  it,  at 

considerable   trouble   and   expense,    is    sufficient 

evidence  that  the  existence  of  such  a  right  is  not 

approved  of  by  the  public. 

Dower  Women   would    obtain   much   more   than   an 

extended,    equivalent  for  their  present  right,  if  dower  were 

Ste^cy,    secured  to  them,  in  cases  of  intestacy,  out  of  the 

^tate2       equitable  as  well  as  legal  estates  to  which  their 

husbands  may  be  entitled  at  the  time  of  their 
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deaths  ^.  A  widow  rarely  suffers  from  the  want  of  chap. 
a  proper  provision  under  her  husband's  will ;  but 
I  have  seen  some  cruel  instances  of  hardship 
arising  from  the  present  law  in  eases  of  intestacy, 
where  the  husband  had  only  trust  estates^  In 
some  towns  in  the  west  of  England,  a  builder 
usually  agrees  with  the  owner  of  land  to  build 
houses  and  sell  them,  and  it  is  stipulated  that  the 
owner  shall  receive  a  certain  sum  out  of  the 
purchase  money.  The  building  is  considered  to 
be  a  part  performance  of  the  contract,  so  as  to 
make  it  valid,  and  vest  in  the  builder  an  equita- 
ble estate  in  the  land,  and  he  often  embarks  all 
his  property  and  credit  in  the  building.  I  have 
known  more  than  one  instance  in  which  the 
builder  has  died  intestate,  leaving  an  infant  family ; 
and  while  the  eldest  infant  son  alone  has  succeeded 
to  the  land  with  the  buildings  upon  it,  subject  to 
the  claim  of  the  land  owner  for  his  purchase 
money,  the  other  creditors  have  had  no  remedy : 
the  widow  was  not  entitled  to  dower  or  any  other 
provision,  and  had  no  support  for  herself  and  the 
younger  children  except  parochial  relief. 

I  would  therefore  recommend  that,  in  cases  of 
intestacy,  the  widow  should  be  entitled  to  dower 
out  of  the  trust,  as  well  as  the  legal  estates,  to 
which  the  husband  was  entitled  at  his  decease  ; 
— that  her  right  should  also  be  extended  to 
estates   in   remainder  and  reversion®; — that  the 

»  App.  Qu.  60,  61.  •  App.  Qu.  61. 
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remedies  for  enforcing  dower  should  be  im- 
proved^— and  that  the  right  to  dower  in  all  other 
cases  should  be  abolished :  and  I  feel  confident 
that  such  an  alteration  would  be  beneficial  to 
widows ;  and,  by  getting  rid  of  many  questions, 
while  it  could  occasion  but  few,  would  improve 
and  simplify  the  law. 

Wives  have  sometimes  a  power  of  disposition  of 
their  own  estates,  without  the  concurrence  of  their 
Bh<^d  not  husbands,  either  by  virtue  of  their  settlements  or 
of  particular  gifts  from  other  persons ;  and  I  do  not 
think  that  such  a  power  should  be  made  general, 
or  that  the  cases  in  which  it  is  allowed  to  exist 
should  be  increased. 


Separate 
powers  of 
wives  * 


creased. 


CHAP.  VI. 

OF  TITLE  BY  DESCENT*. 


Lawn  of  The  laws  relating  to  descent  are  very  clear  and 
^fre  but  simple,  and  require  but  little  amendment  In 
ation*'**'  consequence  of  the  general  power  of  disposition 
by  will,  and  the  frequency  of  settlements,  a  descent 
does  not  often  occur;  and  it  is  only  in  a  very 
small  proportion  of  the  cases  of  descent  that  any 
question  or  difficulty  can  arise. 

Of  the  seven  canons  or  rules  of  descent  men- 
tioned by  Lord  C.  J.  Hale  and  Mr.  Justice  Black- 


App.  Qu.  62  to  64. 


'  App.  Qu.  46—59. 
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stone,  the  only  parts  which  are  objectionable  are,  so    chap. 
much   of  the  first  canon   as  prevents  any  lineal 
ascent^  and  the  sixth  canon,  by  which  the  half 
blood '  is  excluded.     The  injustice  of  these  excep-  Ezcianon 
tioDS  is  universally  admitted,  and  has  been  satisfac-  ascent  and 
torily  shown  by  Mr.  Long  *,  with  whom  I  concur  in  objecdOT- 
thinking,  that  the  ascending  line  should  be  pre-  ^  ^' 
ferred  to  the  collateral  line  in  an  equal  degree  ^  so 
that  the  father  should  take  before  the  brothers, 
and  the  grandfather  before  the  uncles;  and  that 
the  half  blood  should  be  admitted   immediately 
after  the  whole  blood  of  the  same  degree^,  so  that 
the  sisters  of  the  whole  blood  should  take  before 
the  brothers  of  the  half  blood. 

I  doubt  whether  it  is  expedient  that  the  descent.  Descent  ex. 
exparte  matema,  should  be  abolished,  according  tern& 
to  the  su^estion  of  Mr.  Humphreys^.     I  think  it  be  «)n. 
would  not  be  endured,  that  if  the  heiress  of  a  ^^"^^ ' 
family  should  die  in  childbed,  and  the  infant  not 
long  survive,    the   husband's    family    should    be 
preferred  as  the  heirs  of  the  child  to  the  uncles  or 
cousins  of  the  wife ;  or  that  if  the  elder  son  of  a 
family  should  die  at  an  early  age,  leaving  a  child 
who  should  die  in  infancy,  the  child  of  a  second 
marriage  of  the  wife  (as  proposed  by  Mn  Hum- 

«  App.  Qu.  46.  '  App.  Qu.  52. 

*  Reflections  on  certain  Parts  of  tbe  Laws  of  England,  with 
Suggestions  for  the  Improvement  of  the  same,  1827. 
»  App.  Qu.  48.  «  App.  Qu.  53. 

^  Second  edit.  p.  252.    App.  Qu.  51. 
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CHAP,    phreys)  should  take  the  family  estate,  as  heir  to 

VI  r         tf    / 

the  infant,  in  preference  to  the  younger  brothers 
of  the  husband.  At  present  an  inconvenience 
sometimes  happens  when  an  uncle  who,  for  want 
of  lineal  descent,  has  taken  an  estate  as  heir  to  a 
child  to  whom  it  has  been  devised,  afterwards 
loses  it  in  consequence  of  the  birth  of  a  brother  or 
sister  of  the  child  ;  but  if  the  uterine  half  brother 
is  to  be  the  heir,  the  uncle's  family  may  be 
deprived  of  the  estate  after  having  enjoyed  it  for  a 
considerable  time.  I  would  recommend  that,  on 
failure  of  the  descending  line,  the  half  brother  on 
the  father's  side  should  be  the  heir  exparte  paterna, 
after  the  father  and  the  brothers  and  sisters  of  the 
whole  blood ;  and  that  the  uterine  half  brother 
should  be  the  heir  exparte  materna,  after  the 
brothers  and  sisters  of  the  whole  blood. 
Heirs  I  think  it  desirable  that  the  intricate  and  not 

should  take  .  i       i  i       •  i-      • 

by  wills  and  unfrcquent  qucstious,  whether  a  devise  or  a  limita- 
tion to  the  heirs  of  a  grantor  in  a  settlement  will 
break  the  descent,  should  be  prevented  by  enacting 
that  no  limitation  in  any  deed  or  will  should  be 
void  as  against  the  heir.  If,  as  I  shall  venture  to 
suggest,  the  effect  of  a  descent  cast  be  taken  away, 
a  title  by  purchase  will  be  as  valuable  as  a  title  by 
descent.  Where  an  estate  is  devised,  it  is  clearly  not 
the  intention  of  the  owner  that  it  should  descend; 
and  any  injustice  which  might  arise  from  an  altera- 
tion of  the  descent  by  settlements,  would  be  obviated 
by  making  the  ultimate  limitation  to  the  grantor 
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instead  of  to  her  or  his  heirs.     If  this  alteration    chap. 

VI. 

were  adopted  the  number  of  descents  exparte 
matema  would  be  diminished,  and  the  mother 
could  never  be  heir.  To  effect  this  suggestion,  the 
rule,  which  prevents  a  person  from  giving  an  estate 
to  his  own  heir  by  purchase,  must  be  repealed®. 

In  a  descent  exparte  matema  the  husband  will 
generally  be  entitled  to  a  life  estate  as  tenant  by  whether  a 
the  curtesy ;  and  it  may  be  worth  consideration,  ahoaid  be 
whether  a  life  estate  should  be  given  to  the  wife  SoSJer. 
on  a  descent  exparte  patema   according  to  the 
recommendation  of  Mr.  Humphreys ^ 

There  appears  to  me  to  be  no  doubt  of  the  pro- 
priety of  the  suggestion  of  Mr.  Humphreys,  that  Both  lines 
in  cases  of  lands  descended,  the  heirs  on  the  other  before  an 
side  should  be  admitted  before  the  Crown,  or  the  ^^  ^ 
Lord  by  escheat '^ 

I  also  think  that,  if  it  could  be  sufficiently  con- 
fined, the  suggestion,  that  a  title  by  descent  should  Descent 
not  be  allowed  in  ordinary  cases  beyond  a  certain  ^'.o 
degree   of  remoteness,  might  be  advantageous".  S^its? 
I  have  known  several  cases  of  vexatious  and  ex- 
pensive litigation  by  ejectments  and  counter  eject- 
ments  between   two   persons,    each    claiming   as 
remote  heir  when  the  title  of  both  was  founded 
merely  on  presumption,  and  the  probability  was, 
that  neither  was  actually  the  heir.    There  is  but 
little  notion  of  kindred  beyond  certain  limits,  and 

•  App.  Qu.  64.        •  App.  Qu.  51.        ^  App.  Qu.  65. 
"  App.  Qu.  68,  69. 
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CHAP,  the  danger  of  litigation  is  so  great  a  disadvantage 
to  persons  having  remote  and  uncertain  claims, 
that  I  think  it  would  be  in  most  cases  a  benefit  to 
them  to  be  deprived  of  their  rights;  but  I  fear 
that  a  rule  could  not  be  sufficiently  limited  to  be 
attended  with  any  practical  advantage.  Mr. 
Humphreys  proposes  that  the  descent  should  not 
be  traced  for  more  than  six  degrees  in  lineal 
ascent,  and  I  have  never  seen  a  case  in  which  the 
extent  of  the  pedigree  has  been  so  great.  I  cannot 
agree  with  Mr.  Humphreys  in  thinking  that  the 
representatives  of  collaterals  should  be  excluded, 
because  the  nearest  relation  is  usually  treated  as 
the  heir  of  the  owner  of  an  estate,  and  the  want  of 
nearer  connexions  increases  the  feeling  of  kindred 
between  them. 

I  would  also  recommend  that  the  necessity  of 
Difference  an  actual  scisin  in  the  estate  should  no  longer  be 
law  required  to  render  the  intestate  the  stock  from 
whom  the  descent  should  be  traced  ^^.  This  altera- 
tion would  abolish  the  distinctions  between  a  seisin 
in  law  and  a  seisin  in  fact,  and  between  a  seisin 
upon  a  descent,  and  upon  a  purchase,  and  the 
question,  whether  an  entry,  or  other  act  sufficient 
to  amount  to  an  actual  seisin,  has  taken  place. 


between 
seicdnin 
and  seisin 
in  fact 
should  be 
abolished. 


»•  App.  Qu.  56. 
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The  laws  and  statutes  relating  to  the  time  limited 
for  recovering  real  estates  require  considerable 
amendment:  the  periods  are  very  different,  at 
which  they  take  away  the  remedies  of  parties 
whose  claims  are  equally  just^,  and  they  contain 
several  other  anomalies  which  ought  to  be  cor- 
recteid. 

In  ordinary  cases  the  present  laws  require  a  Twenty 
daim  to  be  enforced  within  twenty  years,  but  in  a  ordinary 
very  few  instances  estates  may  be  recovered,  after  ^" 
a  much  longer  time;  and  there  are  some  means, 
by  which  persons  may  be  deprived  of  their  rights, 
or  of  the  usual  remedy  for  them,  within  a  less 
period. 

There  appears  to  be  no  just  reason  why  the  No  just 
persons  who  are  entitled  to  maintain  claims,  which  the  excep 
have  remained  dormant  for  twenty  years,  should 
receive  that  indulgence,  in  preference  to  others, 
who  are  then  deprived  of  their  estates;  or  why 
any  right  or  remedy  should  be  taken  away  within 
less  than  the  usual  period,  because  some  technical 
forms  may  have  been  executed  by  the  person 
wrongfully  in  possession  of  the  estate. 

'  App.  Qa.  215  to  324.  *  App.  Qu.  215. 
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CHAP. 
VII. 

The  reme- 
dies for  the 
recovery  of 

estates. 


Ejectment 
the  usual 
remedy  at 
law. 


The  remedies  in  courts  of  common  law  for  the 
recovery  of  an  estate  are  an  ejectment  and  a  real 
action.  If  the  estate  be  held  by  a  tenant  under  a 
valid  lease,  the  right  to  the  rent  and  reversion 
may  be  tried  by  distress  and  action  of  replevin,  or 
by  an  action  of  debt  or  covenant;  but  in  every 
such  case,  the  claimant  would  be  entitled  to  main- 
tain an  ejectment  after  the  expiration  of  the  lease. 
When  the  legal  estate  is  vested  in  a  mortgagee  or 
trustee,  the  right  owner  can  obtain  relief  only  by 
a  suit  in  equity. 

An  ejectment  is  the  universal,  and  may  be  con- 
sidered the  only  useful  legal  remedy  for  the  reco- 
very of  an  estate  in  possession;  but  it  requires 
considerable  improvement,  and  it  is  to  be  hoped 
that  the  Commissioners  for  inquiring  into  the  pro- 
ceedings at  common  law  will  recommend  some 
amendments,  which  when  carried  into  effect  will 
supply  its  deficiencies,  and  render  it  more  certain 
and  less  expensive. 

A  real  action  is  never  thought  of  where  an  eject- 
ment can  be  maintained;  and  in  the  few  cases  in 
which  persons  are  entitled  to  real  actions,  after  they 
have  been  barred  of  their  right  of  entry  by  time  or 
other  circumstances,  they  cannot  be  advised  with- 
out considerable  hesitation  to  try  them.  They  are 
very  expensive,  and  very  rarely  succeed  in  conse- 
quence of  the  innumerable  difficulties  in  their  pro- 
ceedings, which  are  but  little  understood,  and  in 
which  the  slightest  error  is  fatal.     I  am  not  aware 
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of  more  than  one  real  action,  which  has  been  chap, 
brought  with  success  within  the  last  fifty  years. 
The  absurdity  of  their  forms  was  exemplified  by 
the  ridiculous  arguments  in  the  case  of  Angell  v. 
Angell  in  the  court  of  Common  Pleas  in  1826, 
respecting  the  sort  of  knights,  who  were  to  form 
part  of  the  jury.  They  exhibit  more  of  the  remains 
of  the  barbarous  ages,  than  any  other  proceedings 
in  our  laws,  since  the  wager  of  Battle  was  repealed. 
They  are  already  nearly  obsolete ;  and  will  become 
useless,  if  one  uniform  period  of  limitation  be  esta* 
blished,  and  all  parties  be  allowed,  during  that  time 
to  maintain  an  ejectment,  or  an  improved  remedy  for 
a  similar  purpose,  and  other  remedies,  in  the  few 
cases  to  which  an  ejectment  cannot  be  applied. 

An  ejectment  can  be  maintained  only  by  a  per-  Ejectment 
son  who  has  a  right  of  entry.  right  of  en- 

It  has  already  been  stated  ^  that  when  a^ghtof 
stranger  wrongfully  obtains  possession  of  real  pro-  ^^' 
perty,  the  interest  of  the  right  owner,  and  of  all 
persons  entitled  in  remainder  or  otherwise  after 
him  is  divested.  The  person  wrongfully  deprived 
of  his  estate  may  recover  it  by  an  entry  or  an 
action.  Until  such  remedy  is  baiTed  he  may 
enter  and  take  possession  again  of  his  land,  if  he 
can  contrive  to  do  so  without  force,  and  such  pri- 
vilege is  called  a  right  of  entry,  and  his  entry  is 
said  to  revest  the  estate.  Entry  was  considered 
an  act  of  notoriety  necessary  to  prove  who  was 

»  P.  19. 
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qHAP.    to  be  the  actual  tenant  to  the  lord.     It  is  ob- 

VII. 

served  by  Lord  Mansfield  ^  that  it  was  as  notorioas 
who  was  the  feudal  tenant  de  facto^  as  who  is 
now  de  facto  incumbent  of  a  living,  or  mayor  of 
a  corporation.  In  leases  for  years  which  take 
effect  at  common  law,  entry  is  still  necessary  to 
vest  the  estate  in  the  lessee.  An  ejectment  is  a 
fictitious  proceeding,  in  which  an  entry  is  sup- 
posed to  have  been  made. 
Modes  in  A  right  of  entry  may  be  barred  at  the  common 
ric^t  of  en-  law  by  three  modes  called  a  Descent  Cast,  Discon- 

try  nifty  be  -vyt 

bairecL  tinuauce,  and  W  arranty ;  and  by  two  statutes,  the 
Statute  of  Fines  ^  and  the  Statute  of  Limitation^ . 

Peicent.  A  dcsccut  cast  is,  where  the  vnK)ng  doer  dies  in 
possession,  and  his  heir  immediately  enters.  For- 
merly the  entiy  of  the  heir,  within  the  shortest 
time  after  the  occupation  of  the  wrong  doer,  was 
sufiicient  to  take  away  the  right  of  entry,  but  by 
the  statute  32  Henry  VIII.  c.  33,  the  descent  has  no 
operation,  if  the  right  owner  has  been  turned  out, 
unless  the  wrong  doer  has  been  in  quiet  possession 
for  five  years  previously  to  his  death:  however 
when  the  wrong  doer  enters  upon  the  possession 
having  become  vacant  by  death,  and  in  every  other 
case  except  the  actual  eviction  of  the  owner,  the 
old  rule  still  prevails.  A  descent  may  be  prevented 
from  barring  the  right,  by  a  formal  claim  upon  or 
near  the  land  within  a  year  preceding  the  death  ; 

*  In  Taylor  v.  Horde,  1  Burr.  Rep.  108. 

*  4  Henry  VH.  c.  24.  •  21  James  I.  c.  16. 


ance. 


OF  BARS  TO  EJECTMXNrr.  83 

and  it  is  not  allowed  to  destroy  the  right  of  entry  chap. 
where  the  right  owner  is  under  one  of  the  five  dis- 
abilities of  infancy — lunacy — coverture — in  prison 
— or  beyond  the  sea — or,  where  the  wrong  doer 
being  a  younger  brother,  or  remote  heir  has  en- 
tered claiming  as  heir,  or  where,  as  in  the  case  of 
the  right  owner  being  a  devisee,  he  gannot  bring 
a  real  action,  and  therefore  has  no  remedy  but 
entry. 

Discontinuance  is  where  a  tenant  in  tail  in  pos-  Duoontina- 
session  aliens  by  a  tortious  conveyance,  which  does 
not  bar  the  entail.  If  a  tenant  in  tail  convey  the 
fee  simple  by  a  lease  and  release,  it  is  valid  only 
as  against  himself;  and  at  his  death  his  issue,  and 
on  their  failure  the  remainderman,  is  entitled  to 
recover  the  possession  by  an  ejectment :  but,  if  he 
convey  by  feoffment  or  fine  which  does  not  bar  the 
entail,  a  discontinuance  is  created,  which  takes 
away  every  remedy,  except  a  real  action  called  a 
formedon.  Discontinuances  may  also  be  made  by 
persons  in  whom  the  ownership  under  other  parti- 
cular estates  of  inheritance  is  vested,  as  husbands 
seized  in  right  of  their  wives,  and  bishops  in  right 
of  their  churches;  but  the  statute  32  Henry  VIII. 
c.  28,  has  provided  that  such  discontinuances  shall 
not  prevent  any  right  of  entry.  A  discontinuance 
which  bars  the  right  of  entry  does  not  often  occur : 
it  cannot  be  effected  by  a  tenant  in  tail  in  remain- 
der with  the  concurrence  of  the  tenant  for  life,  or 
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CHAP,    by  the  owner  of  a  base  fee,  or  by  any  person  except 
a  tenant  in  tail  in  possession. 

Warranty.  Warranty  is,  where  the  person  wrongfully  in 
possession  claims  by  virtue  of  a  conveyance,  which 
does  not  pass  the  estate,  but  was  made,  under 
particular  circumstances,  by  a  person  to  whom  the 
right  owner  is  heir,  and  contains  expressly,  or  by 
implication  a  warranty  that  the  person  making  the 
conveyance,  and  his  heirs  will  defend  the  title. 
In  consequence  of  the  warranty,  the  heir,  if  he  has 
received  assets  from  the  ancestor,  and  in  a  very  few 
cases  without  assets,  is  prevented  from  exercising 
his  right  of  entry.  The  effect  of  warranties  has 
been  very  much  lessened  by  the  statutes  of  Glou- 
cester and  De  Donis,  the  11  Henry  VII.  c.  20, 
and  the  4  and  5  Anne,  c.  16,  sec.  21. 

Statute  of  By  the  Statute  of  Fines,  4  Henry  VH.  c.  24, 
proclamations  in  court  are  directed  to  be  made  in 
each  of  the  three  terms  after  a  fine  has  been  levied ; 
and  if  the  fine  be  made  by  a  person  having  an  estate 
of  freehold  in  possession  by  right  or  by  wrong,  the 
ri&:hts  of  all  persons  are  barred  at  the  end  of  the 
Lt  .enn  of  L  yea«  fiom  U.e  ....  p^cl^oo, 
or  from  the  time  of  their  estates  coming  into  pos- 
session. The  act  contains  a  saving  for  persons 
under  any  of  the  five  disabilities  which  prevent  the 
operation  of  a  descent  cast,  and  allows  an  entry  to 
be  made,  within  five  years  after  the  person  entitled 
first  ceases  to  be  under  a  disability.  The  statute 
of  fines  bars  the  right,  and  therefore  takes  away 


fines. 
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the  right  of  action  as  well  as  the  right  of  entry ;    chap. 
and,  consequently,  its  operation  differs  from  that  of 
descent,  discontinuance,  and  the  statutes  of  limita- 
tion, which  only  bar  the  remedies. 

By  the  Statute  of  Limitations,  21  James  I.  c.  16.  statute  of 
sect.  1,  no  entry  can  be  made,  and  therefore  no  tions. 
ejectment  can  be  maintained,  but  within  twenty  ci6. 
years  after  the  title  of  entry  first  accrued.     Sect.  2 
contains  a  saving,  by  which,  if  the  person,  first 
entitled  to  enter  is  under  one  of  the  five  disabilities 
which  prevent  the  operation  of  a  descent  cast,  ten 
years  are  allowed  from  the  time  when  the  disability 
first  ceases. 

There  are  two  periods  from  which  the  term  of  Periods 
twenty  years,  limited  by  the  statute  of  limitation,  is  the  time  is 
to  be  computed ;  one  with  respect  to  the  rights  of  ^^^^^  ' 
persons  entitled  in  possession,  and  the  other  with 
respect  to  the  rights  of  persons  entitled  to  future 
interests.     No  difficulty  arises  with  respect  to  the 
latter,  because  it  can  easily  be  proved  when  such 
rights  would  have  come  in  possession  by  the  deter- 
mination of  the  preceding  estates ;  but  the  former 
period  is  to  be  computed  from  the  time,  when  the 
wrong  doer  acquired  the  possession  of  the  freehold 
adversely  to  the  title  of  the  owner,  whose  estate 
thereby  became  a  mere  right ;  and  in  many  cases  it 
is  very  difiScult  to  ascertain  what  will  constitute  such 
possession.     It  was  formerly  considered  necessary.  Advene 
that  there  should  be  what  was  called  an  ouster  of  p**^"'®'^ 
the  seisin,  so  as  to  destroy  the  relation  between  the 
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CHAP,  freeholder  and  his  superior  lord,  under  the  feudal 
system ;  and  that  the  wrong-doer  should  become 
the  tenant  of  the  freehold,  to  perform  the  services 
due  to  the  lord,  and  be  answerable  to  the  prae- 
cipes or  actions  of  all  persons  who  might  claim 
relief  against  the  owner  of  the  land.  Such  ouster 
must  have  commenced  in  one  of  five  modes, 
called  disseisin,  abatement,  intrusion,  discontinu- 
ance, and  deforcement.  Disseisin,  is  where  the 
person  in  possession  of  the  freehold  is  evicted. 
Abatement,  is  where  a  wrong  doer  enters  on  the 
vacant  possession  after  the  death  of  the  owner, 
instead  of  the  heir.  Intrusion,  is  where  a  wrong 
doer  enters  on  the  vacant  possession,  after  the 
death  of  the  tenant  for  life,  instead  of  the  remainder- 
man or  reversioner.  Discontinuance  has  been 
already  described  "^ ;  and  Deforcement  is  considered 
to  include  the  other  four  terms,  and  any  holding 
over  after  the  determination  of  an  estate,  or  other 
wrongful  withholding  of  the  freehold  from  the  right 
owner.  The  word  disseisin  is  usually  employed  with 
reference  to  all  these  different  modes  of  ouster.  The 
owner  might  elect  that  he  should  be  considered  to 
to  have  been  disseised,  for  the  purpose  of  bringing 
a  writ  of  assize;  and  it  is  difficult  to  distinguish,  in 
many  of  the  cases  which  have  been  decided,  whe- 
ther the  disseisin  was  considered  to  be  an  actual 
ouster,  or  merely  a  disseisin  at  the  election  of  the 
claimant.    The  doctrine  laid  down  by  Lord  M ans- 

'  See  p.  83. 
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field,  in  the  case  of  Taylor  v.  Horde®,  considerably  chap 
enlarged  the  number  of  cases  in  which  adverse 
possession  has  taken  place  :  and  in  the  late  case  of 
Doe  V.  Lynes^,  it  was  said  by  the  judges  that  the 
nature  of  a  disseisin  is  materially  altered  since 
the  time  when  Littleton  wrote.  In  other  cases,  it 
has  been  held  that  every  dispossession  is  not  a 
diflseisin ;  that  the  receipt  or  denial  of  rent  is  not 
a  sufficient  ouster ;  and  that,  if  a  stranger  enter, 
but  the  right  owner  continue  to  receive  part  of  the 
rents,  he  is  not  deprived  of  the  other  part.  Any 
act  amounting  to  a  denial  of  the  right  of  the 
owner,  is  considered  to  be  equivalent  to  a  dis- 
seisin: but  in  many  cases,  and  especially  where 
the  estate  is  in  the  possession  of  a  tenant,  or  of  a 
coparcener,  joint  tenant,  or  tenant  in  common,  it  is 
very  difficult  to  determine,  whether  there  has  been 
such  a  denial,  as  will  amount  to  adverse  possession. 
If  there  be  an  estate  for  years  or  life,  and  a  wrong 
doer  eaters,  the  question,  whether  the  remainder 
be  divested,  depends  upon  the  nature  of  the  claim 
of  the  wrong  doer ;  because,  if  he  claim  only  the 
particular  estate,  the  remainder  is  not  turned  to  a 
right ;  and  it  is  very  uncertain  what  may  be  con- 
sidered sufficient  evidence  of  the  nature  of  the 
claim.  The  operation  ofa  descent  cast,  and  of  a  fine 
by  a  person  who  has  no  estate  of  freehold  by  right, 
also  depends  upon  the  question,  whether  the  wrong 
doer  had  adverse  possession  of  the  freehold. 

*  1  Burr.  Rep.  108.         ^3  Barn,  and  Cress.  Rep.  388. 
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CHAP.        By  the  statute  of  4th  Anne.  c.  16.  s.  16,  no  claim 
VII.  .  . 

Statute*      ^^  entry  will  avoid  the  operation  of  a  fine,  or  be 

c  tr*'  16  suflBcient  to  regain  the  seisin  under  the  statute  of 

21  James  I.  c.  16^  unless  an  action  be  commenced 

and  prosecuted  within  one  year  after  such  claim  or 

entry. 

Real  Real  actions  are  of  two  kinds,  one  called  posses- 

''^'"-      Bory,  for  trying  the  right  to  the  possession^  among 

which  are  writs  of  entry  and  writs  o^^;  and 

the  other  called  droitural,   for  trying  the  right, 

among  which  are  formedons  and  writs  of  right. 

Tables,    showing   the   extensive  variety  of  real 

actions,   may  be  seen  in   Comyn's    Dig.  ^^    and 

Mr.  Roscoe's  book  ". 

In  every  real  action,   it  is  necessary  for  the 

claimant  to  prove  a  seisin  or  receipt  of  the  rents  by 

himself,  or  the  person  from  whom  he  derives  his 

title,  upon  which  his  right  to  the  action  must  be 

grounded. 

The  statutes  now  in  force,  for  the  limitation  of 

real  actions,  are  the  21  James  I.  c.  16,  and  the 

32  Henry  VIII.  c.  2. 

Limitation       By  the  21  Jamcs  I.  c.  16,  all  formedons  must  be 

actions.       sued  in  twenty  years  after  the  title  or  cause  of 

.  action  first  falls ;  and  the  savings  contained  ia  that 

statute,  with  respect  to  right  of  entry,  extend  also 

to  formedons. 

By  the  32  Henry  VIII.  c.  2.  s.  3,  no  real  action, 

^  Title  Acaon,  D  2.         "  On  Real  Actions,  p.  3. 
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either  possessory  or  droitural,  can  be  maintained    chap, 
by  any  person  after  the  lapse  of  thirty  years  from      ^^^' 
his  own  seisin. 

By  sect.  2,  no  possessory  action  can  be  brought 
after  fifty  years  from  the  seisin  of  an  ancestor,  or, 
in  the  case  of  a  corporation  sole,  of  a  predecessor. 

By  sect.  1,  no  writ  of  right  can  be  maintained, 
or  prescription  made,  after  sixty  years  from  such 
seisin. 

By  sect.  4,  no  avowry  or  cognizance  can  be 
made  for  any  rent,  suit,  or  service,  after  fifty  years 
from  the  seisin  of  an  ancestor  or  any  other  person. 

The  statute  32  Henry  VIII.  contained  no  saving, 
except  as  to  rights  which  were  in  existence  at  the 
time  when  it  was  passed.        . 

There  are  some  possessory  actions  which  do  not 
i^pear  to  be  within  the  express  words  of  the 
statute,  because  they  cannot  be  brought  upon  the 
seisin  of  an  ancestor ;  such  as  the  writ  of  intrusion, 
which  may  be  maintained  by  the  person  entitled  to 
the  remainder,  against  an  intruder,  after  the  death 
of  the  tenant  for  life.  The  action  is  held  to  be 
within  the  meaning  of  the  statute ;  and  it  is  consi- 
dered necessary  that  the  claimant  should  prove  the 
seisin  of  the  person  who  created  the  estate  for  life, 
and  also  the  seisin  of  the  tenant  for  life ;  but  doubts 
are  entertained  whether  the  action  must  be  brought 
upon  the  seisin  of  the  tenant  for  life,  within  thirty 
years  (the  seisin  of  the  tenant  for  life  being  the  seisin 
in  law  of  the  remainderman),  or  within  fifty  years 
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CHAP,  from  the  seisin  of  the  person  who  created  that 
estate.  In  the  late  case,  of  Widdowson  v.  the 
Earl  of  Harrington  ^\  it  was  decided  that  the  time 
must  be  computed  from  the  seisin  of  the  person 
who  made  the  settlement 

Copyhold  estates  are  considered  to-be  within 
the  statute  of  32  Henry  VHI.  as  well  as  within 
the  statute  of  21  Jac.  I.  ch.  16,  for  they  may  be 
recovered  by  plaints  in  the  lord's  court,  similar  in 
most  respects  to  the  writs  or  real  actions  for  free^ 
hold  lands  in  the  king's  courts. 

The  statute  of  32  Henry  VHI.  c.  2,  extends  to 
prescriptions  for  all  incorporeal  hereditaments,  of 
which  seisin  must  be  allied,  and  which  are  in 
their  nature  capable,  of  continual  enjo3rment ;  but 
it  does  not  affect  the  origin  of  the  title  to  them,  for 
it  is  still  necessary  that  there  should  not  be  any 
evidence  to  prove  that  the  right  was  (^"eated  within 
the  time  of  legal  memory. 
The  crown       The  Other  statutes  of  limitation  are, 

9  Geo.  III. 

c.  16.  *  The  9  Geo.  IIL  c.  16,  by  which  the  king 
cannot  recover  upon  a  title  beyond  sixty  years; 
but  the  operation  of  the  act  is  very  limited, 
because  it  does  not  extend  to  liberties  or  franchises, 
or  to  lands  parcel  of  an  honour,  which  has  been 
put  in  charge  within  sixty  years;  and  there  are 
few  lands  which  are  not  parcel  of  an  honour, 
remaining  in  the  crown  and  continuing  in  charge. 

>*  1  Joe.  and  Walk.  Rep.  532. 


OF  STATUTES  OF  LIMITATION.  .  91 

The  10  and  11  William  III.  c.  14,  by  which    chap. 

^  VII. 

no  writ  of  error  for  reversing  a  fine,  or  recovery,  wnt  of 
or  a  judgment,  can  be  brought  after  twenty  years,    ^i/ wu- 

And  the  14  Geo.  III.  c.  20,  by  which  common  e^J"' 
recoveries  cannot  be  disputed  after  twenty  years,  ETidenceof 

recoveriea, 

although  the  deed  for  making  the  tenant  to  the  i4Geo.iii. 
praecipe  be  lost,   or,   if  the  deed  be  produced, 
although  the  record  be  lost. 

There  are  some  parties,  estates,  and  actions,  WhattiM 
which  are  not  included  in  any  of  the  statutes  of  limiutioii 

"■•      •i_. •  do  not 

limitations.  include. 

It  is  said  that  corporations  aggregate  are  not 
within  the  statute  of  32  Henry  VIII.  c.  2,  because 
they  have  no  predecessor. 

Ecclesiastical  bodies,  colleges,  and  hospitals, 
are  not  within  any  of  the  statutes ;  for,  in  conse- 
quence of  the  1  Eliz.  c.  16,  and  Eliz.  c.  10,  no 
length  of  time  is  allowed  to  bar  their  rights. 

Tithes  in  lay  hands  are  not  within  the  statutes, 
for,  by  31  Henry  VIII.  c.  13,  lay  possessors  have 
the  same  rights  as  ecclesiastical  persons. 

Nor  advowsons— for  although  they  were  within 
the  32  Henry  VIII.  c.  2,  they  are  exempted  from 
any  limitation  by  the  1st  Mary,  c.  5,  and  7  Anne, 
c.  18. 

Nor  actions  for  dower — ^because  seisin  need  not 
be  alleged;  nor  writs  of  escheat — because  the 
seisin  is  not  traversable  in  them;  nor  actions  of 
waste — because  the  land  is  not  directly  in  demand. 

Nor  prescriptions  by  a  que  estate — as  where 
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CHAP,  the  right  is  claimed  in  respect  of  the  ownership  of 
an  estate  in  land,  as  common  appendant,  or  the 
right  to  require  com  to  be  ground  at  a  milL 

Nor  actions  or  prescriptions  in  discharge — as 
exemptions  from  toll  or  services— or  from  common 
by  certain  beasts,  &c. 

Nor  actions  or  prescriptions  for  casual  rights  or 

services,  which  may  not  occur  during  the  period 

of  limitation — as  heriots,  wrecks,   estrays,  royal 

fish,  &c. 

Omiuions        There  are  many  other  important  omissions  in 

prasump-     the  statutes  of  limitation,  which  the  courts  have 

remedied   by  presuming  that  deeds  have   been 

executed  and  lost.     In  these  cases,  abandonment 

or  exercise  for  twenty  years  is  considered  to  afford 

sufficient  evidence,  that  a  claim  has  been  satisfied, 

or  a  right  released  or  granted.     The  period  of 

twenty  years  has  been  adopted  by  analogy  to  the 

21  James  I.  c.  16,  and  there  is  no  instance  in  which 

the  courts  have  referred  to  the  times  fixed  by  the 

Always  by  32  Hcury  VIII.  c.  2.     It  appears  that  the  period 

rights  of     of  twenty  years,  on  account  of  the  very  few  cases 

nevOT  to      in  which  a  remedy  can  be  maintained  after  it  has 

^d^.^      expired,  is  considered  to  be  established  as   the 

proper  bar  for  all  neglected  rights. 

The  statutes  of  limitation  do  not  extend  to  any 
incorporeal  hereditaments,  except  quit  rents  and 
prescriptive  services. 

Rents  created  or  reserved  by  deed  or  act  of 
Parliament  are  not  within  the  fourth  section  of 
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the  32  Henry  VIII.  c.  2,  because  the  statute  only  chap. 
applies  to  cases  in  which  it  is  necessary  to  allege 
a  seisin ;  but  twenty  years  are  considered  to  afford 
a  sufficient  presumption,  that,  when  they  have  not 
been  paid  during  that  time,  they  must  have  been 
released;  or  if  they  have  been  received  during  such 
period,  they  must  have  been  granted:  but  this 
rule  does  not  apply  to  quit  rents,  because  the 
courts  consider  themselves  bound,  by  the  32 
Henry  VHI.  c.  4,  to  allow  fifty  years  to  the  owners 
of  them  for  prosecuting  their  rights. 

In  like  manner  annuities  and  legacies,  judgments 
and  specialties,  will  be  presumed  to  have  been 
satisfied  or  released  after  twenty  years  acquiescence 
in  nonpayment. 

In  iL  manner,  rights  of  way,  water,  and  light, 
and  other  easements  which  are  not  within  any  of 
the  statutes  of  limitation,  are  presumed  to  have 
been  released  or  granted  from  the  nonuser  or 
enjoyment  for  twenty  years.  The  presumption  of 
a  grant  of  lights  in  consequence  of  their  being 
enjoyed  for  twenty  years  is  a  particularly  strong 
case ;  because  the  owner  of  the  adjoining  ground, 
who  is  presumed  to  have  made  the  grant,  is  not 
injured  in  his  own  possession  until  he  wishes  to 
erect  a  building. 

It  is  even  held  that  a  grant  from  the  crown  of 
a  market  will  be  presumed  after  twenty  years,  as 
against  the  owner  of  an  adjoining  market. 

When  the  cestui  que  trust  has  been   left  in 
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CHAP,  undisturbed  possession  for  twenty  years,  a  sur- 
render of  the  term  or  conveyance  of  the  estate 
vested  in  the  trustee  will  be  presumed ;  and  this 
presumption  has  been  made  not  only  in  actions 
between  adverse  claimants,  but  in  suits  between  a 
vendor  and  purchaser  respecting  the  title. 
Other  pro-       There  are  some  cases  not  within  the  statutes  of 

sumptions 

matter  of    limitation  or  the  rule  of  presumption  adopted  in 

eTiuOD  c  e 

analogy  to  them,  in  which,  after  a  very  long  pos- 
session, grants  and  even  acts  of  parliament,  will 
be  presumed  upon  imperfect  evidence,  as  in  the 
title  to  advowsons — to  tithes  severed  from  a  rec- 
tory— and  to  tolls :  but  such  cases  are  governed 
by  the  laws  respecting  evidence,  and  have  no 
relation  to  the  statutes  of  limitation. 
Twenty  In  all  cascs  in  which  the  legal  estate  is  vested 

to  relief  in  iu  a  mortgagee  or  trustee,  the  beneficial  owner  has 
no  remedy  at  law,  and  must  try  his  right  by  a 
suit  in  equity :  and  by  analogy  or  in  obedience  to 
the  Statute  21  James  I.  c.  16,  it  has  been  settled 
in  the  late  case  of  Lord  Cholmondley  v.  Lord 
Clinton",  that  no  relief  shall  be  given  to  any  person 
who  has  allowed  his  right  to  remain  dormant  for 
twenty  years. 

So  a  decree  cannot  be  reviewed  after  twenty 
years. 

It  has  long  been  settled  that  a  mortgagor  shall 
not  be  entitled  to  redeem  a  mortage  after  the 

^  2  Mer.  Rep.  359—2  Jac.  and  Walk.  Rep.  192. 


equity. 
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mortgagee  has  been  in  uninterrupted  poflsession  for    chap. 
twenty  years;  and  that  if  a  mortgagee  has  received 
no  interest  or  acknowledgment  for  twenty  years,  his 
debt  shall  be  presumed  to  have  been  satisfied. 

The  same  rule  is  adopted  in  cases  of  fraud, 
where  there  is  no  subsisting  trust  or  continuing 
influence ;  but  the  term  of  twenty  years  is  com- 
puted from  the  time  when  the  fraud  was  known. 
The  rule  is  also  applied  against  a  cestui  que  trust, 
whea  the  trust,  not  being  declared  in  writing, 
arises  only  by  construction  or  the  implication  of 
law. 

The  case  of  a  declared  trust  is  the  only  exception  Exception. 
to  the  rule,  the  possession  of  the  cestui  que  trust 
being  considered  to  be  the  possession  of  the  trustee 
and  never  adverse  to  it ;  but  when  no  purpose  has 
remained  to  render  it  necessary  that  the  estate 
should  continue  in  the  trustee,  a  surrender  or  re. 
convejrance  will  be  presumed  after  twenty  years, 
especially,  if  any  conveyances  or  other  acts  of 
ownership  have  been  executed  by  the  cestui  que 
trust,  which  are  inconsistent  with  the  title  of  the 
trustee;  and  where  a  trustee  has  done  some  act 
denying  the  right  of  the  cestui  que  trust,  a  long 
acquiescence  by  the  cestui  que  trust  would  be  consi- 
dered to  preclude  his  claim  to  relief;  but  it  is  very 
doubtful  what  time  would  be  considered  sufficient. 

A  numerous  body,  as  creditors,  or  a  religious 
sect,  are  not  expected  to  exert  the  same  diligence 
as  individuals,  and  therefore  their  rights  are  not 
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CHAP. 
Vli. 


Savings  in 
equity. 


Bars  within 
twenty 
yean,  and 
remediea 
after  that 
time  can 
seldom  take 
effect 


considered  to  be  barred  in  twenty  years ;  and  in 
cases  relating  to  the  rights  of  the  public  a  still 
further  time  is  allowed. 

In  further  analogy  to  the  statute  of  21  James  I. 
c.  16,  persons,  who,  if  they  had  a  right  of  entry  at 
law,  would  have  been  entitled,  on  account  of  dis- 
ability, to  the  further  term  of  ten  years,  are  allowed 
the  same  indulgence  by  courts  of  equity  with  some 
few  exceptions. 

Married  women  are  in  many  cases  considered 
to  be  bound  by  decrees  in  suits,  to  which  they  and 
their  husbands  are  parties. 

If  the  trustee  for  infants  having  the  legal  estate 
is  barred  at  law,  the  infants  have  no  claim  to  relief 
against  the  wrong  doer,  except  perhaps  in  some 
cases  of  implied  trust,  or  where  the  wrong  doer 
has  notice  of  the  trusts,  and  thereby  becomes  a 
trustee  by  construction :  but  when  the  trustee  has 
only  the  equity  of  redemption  and  no  legal  estate, 
the  infants  are  considered  in  equity  to  be  the 
owners,  and  are  allowed  the  same  protection  as  if 
no  estate  had  been  vested  in  the  trustee. 

From  the  preceding  sketch  of  the  laws  and 
statutes  of  limitation  relating  to  real  property,  it 
will  be  seen  that  a  person  who  is  deprived  of  his 
estate  cannot  before  the  end  of  twenty  years  be 
barred  of  his  right  to  it,  except  by  a  fine  with 
proclamations;  or  of  the  usual  remedy  of  ejectment, 
except  by  a  descent  cast,  discontinuance,  or  war- 
ranty;   and  that  no  person  can  enforce  a  claim 
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which  has  been  allowed  to  remain  dormant  during    chap. 

VII. 

that  period,  unless  he  is  entitled  to  some  real  action, 
other  than  a  formedon,  or  has  been  excluded  by 
his  own  trustee. 

It  will  appear  that  the  cases,  in  which  remedies 
are  taken  away  before  the  end  of  twenty  years  or 
allowed  after  that  period,  are  very  few  in  number, 
and  are  founded  upon  distinctions  which  are  neither 
just  nor  reasonable ^^. 

Descents  and  discontinuances  cannot  take  effect  Ban  in  Icm 
in  copyhold  or  leasehold  estates,  nor  can  fines,  j^^^  ^ 
unless  they  also  divest  the  freehold. 

A  fine  does  not  operate  as  a  bar,  unless  it  be  Finea. 
levied  by  a  wrong  doer  in  possession  claiming  the 
freehold,  or  by  a  tenant  for  life  or  tenant  in  tail 
attempting  to  convey  a  larger  estate.  The  estates 
of  the  right  owner  must  have  been  divested  and 
turned  to  a  right  before  the  fine,  or  it  must  divest 
or  discontinue  the  estates  in  remainder.  If  levied 
by  a  tenant  for  years,  mortgagor,  or  mortgagee,  or 
by  a  cestui  que  trust  before  he  has  ousted  his 
trustee,  it  does  not  create  any  bar;  and  the  effect  of 
a  fine  is  therefore  often  defeated  by  an  outstanding 
legal  estate.  In  the  remarks  which  I  shall  take 
the  liberty  of  making  upon  fines  and  recoveries  ^y  I 
shall  state  some  reasons  for  abolishing  the  bar  by 
fine. 

Descents  which  take  away  the  right  of  entry  Descents. 

•*  App.  Qu.  244.  »*  See  post.  Chap.  vni.  Sect.  3. 
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CHAP,  very  seldom  happen^  for  their  effect  is  destroyed 
by  any  circumstance  which  prevents  the  heir  firom 
entering  immediately  after  his  ancestor  s  death,  as 
an  estate  of  dower  or  curtesy,  or  the  heir  being  a 
posthumous  child;  and  they  cannot  take  place, 
where  the  wrong  doer  has  conveyed  the  estate  to 
a  mortgagee  or  trustee,  or  has  devised  it  by  wUl, 
and  they  have  no  operation  if  the  right  owner  be 
entitled  under  a  will. 

Discon-  Discontinuances  but  rarely  occur ;  they  are  most 

frequently  occasioned  by  a  fine  or  recovery,  which 
in  consequence  of  some  defect  does  not  accomplish 
its  intended  object  of  barring  an  estate  tail.  They 
depend  upon  the  notion  of  the  conveyance  working 
a  wrong ;  and  I  have  ventured  to  recommend  that 
all  tortious  assurances  should  be  abolished  ^^. 

Warranties.  Warranties  have  been  superseded  by  covenants, 
and  are  seldom  met  with,  except  in  fines ;  and  their 
operation  and  the  remedies  under  them  are  but 
imperfectly  understood. 

Real  ao  If  real  actions  were  relieved  from  their  present 

dom  &dvan-  difficulties,  there  are  but  few  cases  in  which  they 

***^"*'      would  be  advantageous. 

Formedons  cannot  be  maintained  after  the  right 
of  bringing  an  ejectment  has  ceased  unless  a  dis- 
continuance has  been  created ;  and  therefore,  if  no 
discontinuance  be  allowed  to  take  away  the  right 
of  entry,  formedons  will  be  useless. 

«  See  p.  19  to  21.— App.  Qu.  74. 
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The  right  of  bringing  a  real  action  upon  the    chap. 
seisin  of  the  claimant  has  not,  I  believe,  been  ex-  on  the 
ercised  since  the  practice  of  tiying  rights  by  the  ^^^^ 
fictitious  remedy  of  ejectment  has  been  established. 
It  very  rarely  happens,  that  a  person  suffers  an 
estate  of  which  he  is  actually  in  possession  to  be 
taken  from  him ;  and  in  such  a  case,  it  is  highly 
improbable  that,  if  the  right  be  of  any  value,  he 
would  allow  it  to  remain  dormant  for  more  than 
twenty  years.    The  present  privilege  of  bringing  an 
action  during  ten  years  after  the  right  of  entry  has 
been  barred  does  not  appear  to  be  worth  retaining. 

The  right  of  bringing  a  real  action  upon  the  On  the 
seisin  of  the  ancestor  after  the  expiration  of  twenty  ancestor. 
years  can  exist  only  in  a  few  instances.  Almost 
the  only  case  is  that  of  abatement ;  and  it  is  then 
requisite,  that  the  legal  estate  should  not  be  vested 
in  a  mortgagee  or  trustee,  and  that  the  ancestor 
should  have  been  entitled  to  the  fee-simple  and 
died  intestate.  An  actual  disseisin  is  not  often  met 
with ;  and,  upon  an  intrusion,  according  to  the 
late  case  of  Widdowson  v.  Earl  of  Harrington, 
the  person  entided  to  the  remainder  cannot  bring 
a  real  action,  where  he  might  not  also  maintain  an 
ejectment,  unless  the  prior  estates  determine  within 
thirty  years. 

The  right  of  bringing  an  ejectment  fi-equently 
exists  long  after  the  power  of  trying  a  real  action 
has  determined ;  for,  either  when  disabilities  last  for 
sixty  years  after  the  death  of  the  ancestor,  or  when 

H  2 


100  OF  REMEDIES 

CHAP,    estates  in  remainder  do  not  come  into  possession 
VIL  .  .  .  . 

until  after  that  time,  real  actions  are  barred  by  the 

32  Henry  VIII.  c.  2,  but  the  right  of  entry  is 

saved  by  the  provisions  of  the  21  James  I.  c.  16. 

Proportion       The  proportion  of  cases,  in  which  persons  de- 

of  Cttfl68  in 

which  re-  privcd  of  their  estates  may  recover  them  after  the 
erisrbe-  cud  of  twenty  years,  is  probably  not  one  out  of 
Ipyem^  scvcral  hundred.  When  an  estate  is  vested  in  a 
veryamau.  j^Q^gagee  or  trustcc  (and  it  is  said  that  at  least 
half  the  estates  in  the  kingdom  are  held  in  trust  or 
are  mortgaged)  the  injured  party  has  no  relief 
except  by  a  bill  in  equity  filed  within  twenty 
years,  unless  in  the  rare  instance  of  a  breach  of 
trust.  In  the  remaining  cases,  where  the  estate  is 
in  settlement  (and  most  of  the  principal  estates  of 
the  aristocracy  are  settled)  no  person  claiming  an 
estate  tail  or  remainder  under  the  settlement  can 
recover  it  except  by  ejectment  or  formedon,  within 
twenty  years ;  and  where  the  owner  leaves  a  will 
(and  there  is  but  a  small  proportion  of  the  owners 
of  estates  not  in  settlement  who  die  intestate)  no 
person  claiming  under  the  will  can  enforce  his 
right  except  by  ejectment  within  twenty  years. 

The  time  when  a  wrong  doer  most  frequently 
acquires  an  estate  is  when  the  possession  has 
become  vacant  by  death.  If  the  person  who  died 
was  entitled  in  fee  simple,  and  devised  it  by  will, 
the  devisee  is  deprived  of  his  remedy  at  the  end 
of  twenty  years.  If  such  owner  died  intestate,  the 
heir  is  allowed  sixty  years,  when  the  legal  estate 
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descends  to  him ;  but  only  twenty  when  it  is  vested  chap. 
in  a  mortgagee  or  trustee.  If  the  person  who  died 
was  tenant  in  tail,  his  issue  or  the  remainderman 
have  no  remedy  beyond  twenty  years,  whether  the 
estate  be  or  be  not  held  in  trust  or  mortgaged.  If 
such  person  were  only  tenant  for  life,  the  re- 
mainderman or  his  heir  has  no  remedy  beyond 
twenty  years,  unless  the  estate  is  not  held  in  trust 
or  mortgaged,  and  the  person  who  created  the 
estate  for  life  was  in  possession  within  thirty  years. 
If  in  any  of  these  cases  the  wrong  doer  leyji  a 
fine  with  proclamations,  the  right  of  the  person 
entitled,  whether  heir,  devisee,  or  remainderman, 
and  whether  the  estate  be  or  be  not  vested  in  a 
trustee  or  mortgagee,  is  barred  of  his  right  at  the 
end  of  the  short  period  of  five  years  from  the  last 
proclamation^^.  It  appears  to  me  that  all  these 
and  similar  distinctions  should  be  abolished  ^°.  I 
cannot  help  thinking  that  the  heir,  and  all  persons 
substituted  in  the  place  of  the  heir,  whether 
devisees,  issue  in  tail,  or  remaindermen,  have 
equal  claims  to  relief,  and  that  there  is  neither 
reason  nor  justice  in  securing  an  estate  to  a  wrong 
doer,  or  in  depriving  the  right  owners  of  it  at  an 
earlier  period,  because  the  title  to  it  is  derived  or 
claimed  in  one  manner,  instead  of  being  acquired 
or  asserted  in  another. 

The  remedies  which  can  now  be  prosecuted  after 

"  See  post.  Chap.  viii.  sect.  3. — ^App.  Qu.  167  to  170. 
"•  App.  Qu.  231. 
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CHAP,    the  end  of  twenty  years  cannot  be  considered  to  be 

VII 

attended  with  any  practical  advantage,  while  they 
occasion  much  expense  and  trouble  by  making 
it  necessary  to  investigate  titles  from  a  distant 
period  *^. 
Alterations  It  therefore  appears  to  me  advisable,  that 
One  uni- '  oue  utiiform  period  of  limitation  should  be  estar 
<rfiSmta"°  blished,  so  that  all  persons  who  are  deprived  of 
their  estates  may  be  allowed  the  same  time  for 
enforcing  their  claims'*'.  It  is  not  perhaps  of  great 
importance  whether  twenty  years  or  a  rather  more 
extended  term  be  fixed ;  but  I  think  that  the  present 
usual  period  of  twenty  years  should  be  pre- 
ferred, because  it  is  desirable  that  the  laws  in 
force  should  not  be  unnecessarily  altered ;  and,  if 
any  other  time  were  appointed,  the  settled  rules 
respecting  the  presumption  of  grants  and  releases, 
and  the  limitation  of  equitable  rights,  must  be 
varied ;  and  doubts  would  probably  arise  in  many 
cases,  which  are  now  clearly  governed  by  analogy 
to  the  terra  of  twenty  years,  in  consequence  of 
being  overlooked,  and  therefore  not  provided  for 
in  framing  the  new  law. 

The  distinction,  which  has  existed  in  this  country 
between  the  right  of  possession  and  the  right  of 
property  **,  was  adopted  from  the  civil  law,  which 
also  allowed  two  remedies  of  different  descriptions 
for  the  recovery  of  land ;  and  the  proceedings  of 

«  App.  Qu.  220  to  223.         ^  App.  Qu.  215.  227. 
«  App.  Qu.  228. 
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the  latter  were  of  a  more  formal  description,  and    chap. 
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the  decision  on  it  was  final.  The  protection 
afibrded  by  a  second  remedy  might  be  considered 
necessary  to  prevent  injustice,  when  the  people 
were  ignorant  of  the  art  of  writing,  and  there  was 
but  little  communication  between  distant .  places ; 
but  the  improvements  which  have  been  made  in 
the  mode  of  administering  justice,  bs  well  as  in  the 
means  of  acquiring  information,  appear  to  me  to 
render  a  second  remedy  unnecessary.  The  first, 
with  proper  provisions  for  a  new  trial,  must  I  ap- 
prehend be  sufiScient  to  determine  the  justice  of 
the  case ;  and  twenty  years  will  ajSbrd  to  every  one 
proper  opportunities  of  acquiring  a  knowledge  of 
his  rights. 

The  time,  firom  which  the  period  of  limitation  Time  from 
ought  to  commence  should  be  the  passing  of  the  new  should  be 
law  as  to  rights  then  existing  in  possession  (except  *^™^** 
such  as  by  the  present  law  would  be  barred  in  less 
than  the  new  period),  and  it  should  be  provided 
that  the  rights  of  persons  under  the  present  law 
should  not  be  extended;  and  as  to  future  rights,  it 
should  be  computed  from  the  time  when  the  claim 
to  them  might  first  have  been  made.  Such  time, 
as^  at  present,  under  the  statute  of  21  James  I.  c.  16, 
must  be  computed  from  two  different  periods :  one 
with  respect  to  rights  in  possession  at  the  time 
when  the  wrong  was  committed;  and  the  other 
with  respect  to  interests  not  then  come  into  pos- 
session. The  -latter  cannot  occasion  any  questions, 
the  former  is  attended  with  considerable  difficulty ; 
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CHAP,  and  it  is  to  be  hoped,  that  some  rule  will  be  esta- 
blished, which  may  be  applied  with  more  certainty 
than  the  present  doctrine  of  adverse  possession. 
In  cases,  where  the  estate  is  in  the  possession  of 
a  tenant  at  will,  or  of  a  person  having  a  joint  in- 
terest, it  is  firequently  impossible  to  determine 
what  denial  of  right  is  sufficient  to  amount  to 
adverse  possession,  or  what  is  sufficient  evidence 
of  such  denial.  If  the  question  were  left  to  the 
determination  of  a  jury,  a  title  depending  upon 
possession  would  be  unalienable,  until  the  decision 
of  a  jury  had  been  obtained ;  and  courts  of  equity 
could  not  determine  that  the  remedies  for  equitable 
estates  were  barred,  without  directing  an  issue  to 
be  tried  in  a  court  of  law.  I  am  not  aware  of 
any  rule  which  would  be  attended  with  less  diffi- 
culty than  to  compute  the  period  of  limitation 
from  the  time  of  the  actual  possession  or  receipt 
of  the  rents  by  the  claimant,  or  the  person  through 
whom  he  derives  his  title.  The  same  principle 
is  at  present  adopted  in  equity  with  respect  to 
mortgages  and  other  charges,  which  are  presumed 
to  be  satisfied  at  the  end  of  twenty  years  from  the 
last  receipt  of  interest.  It  might  be  provided  that 
an  acknowledgment  of  the  title  within  that  period, 
in  the  same  manner  as  an  acknowledgment  of  a 
debt,  should  be  considered  to  take  the  case  out  of  the 
rule;  but  I  think  that  the  acknowledgment  should 
be  required  to  be  made  in  writing*^.     Parol  evi- 

«  A  pp.  Qu.  270  to  273. 
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deuce  of  occupation,  receipt  of  rent,  &c.  must  be    chap. 
admitted;  but  there  is  mucb  less  danger  in  re- 
ceiving such  evidence  of  facts  which  are  usually 
within  the  knowledge  of  third  persons,  than  in 
admitting  proof  of  mere  verbal  promises,  which  at 
present  are  considered  sufficient  to  preserve  the 
right  of  a  mortagee.     It  is  probable,  however,  that 
in  analogy  to  the  act  of  the  last  session,  evidence 
of  parol  promises  will  no  longer  be  admitted^. 
Whenever  a  document  can  be  shown  to  prove  the 
determination  of  any  estate  or  right,  it  adds  to  the 
security  of  the   title,    and  diminishes  doubt  and 
expense  on  the  alienation  of  the  property ;  and  if  a 
general  registry  were  established,  it  might  perhaps 
be  deemed  advisable  to  allow  a  person  claiming 
under  the  statutes  of  limitation,  to  register  a  decla- 
ration of  the  time  and  manner  in  which  he  came 
into  possession,  together  with  the  names  of  the 
persons  whose  rights  are   barred;  and  to  enact 
that  if,  after  notice  of  the  declaration  given  from 
the  Register    Office    to  the    persons   named   in 
ity  they  should   not  enforce  any  claim  within  a 
limited  time:   such  declaration,  coupled  with   a 
certificate  of  the  service  of  the  notice,  should  be 
deemed  evidence  that  a  tide  against  such  persons 
was  acquired. 

No  satisfactory  reason  can  be  assigned  why  any  Ban 
person  should  be  deprived  of  his  remedy  by  a  fine,  period  and 

tortious 
Mtates  to 
beabo- 
»  App.  Qu.  270.  Hshed. 
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CHAP,  descent  cast,  discontinuance,  or  warranty^  :  and  I 
think  no  assurance  should  work  any  wrong  or 
forfeiture,  or  pass  a  greater  estate  than  the  person 
by  whom  it  is  made  shall  be  entitled  to  conr 
vey**.  There  is  a  material  difference  between 
quieting  possessions  by  taking  away  the  remedies 
of  persons  who  have  allowed  their  claims  to  remain 
dormant  beyond  a  reasonable  time,  and  giving 
wrong  doers  the  power  of  acquiring  estates  by 
technical  forms,  which  have  no  longer  any  real 
publicity,  and  have  no  relation  to  the  claims  or 
diligence  of  the  injured  party. 

One  singular  species  of  descent,   the  case  of 
bastard  eigne  and  mulier  puisne,  ought  perhaps  to 
be  preserved :  it  is  not  so  much  a  bar  to  a  remedy, 
as  a  rule  of  evidence,  which  very  reasonably  pre- 
vents the  younger  brother  from  questioning  the 
legitimacy  of  the  elder  after  death. 
Remedies        The  seciuity  of  titles  may  also  be  considerably 
taken  away  mcreascd  by  takmg  away  the  power  ot  recovering 
Secawein  ^tatcs,  in  somc  of  the  cases,  in  which  a  right  of 
right^'crf      entry  is  at  present  allowed  to  exist  beyond  twenty 
ZyLf^'  years. 
^ea«^  '  cannot  persuade  myself  that  there  is  sufficient 

■r 

Joint  reason  for  extending  beyond  the  usual  period  the 
remedies  of  persons  having  joint  interests  as 
co-partners,  joint  tenants,  or  tenants  in  conmion. 
While  a  mortgagee  is  barred  because  he  does  not 

^  A  pp.  Qu.  231.  «  A  pp.  Qu.  74. 
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enforce  payment  of  his  interest  or  the  rents,   I    chap. 
think  persons  entitled  to  part  of  the  rents,  who 
allow  their  claims  to  remain  dormant,  are  not  en- 
titled to  any  greater  indulgence. 

It  also  appears  unnecessary  to  allow  the  heir  a  Remote 
longer  time,  when  a  younger  brother  or*  remote 
heir  obta'ms  possession,  than  if  the  wrong  doer 
were  an  indifferent  person. 

In  former  times,  it  might  have  been  necessary  to  pisabiu- 
save  the  rights  of  persons  under  all  the  five  disa- 
bilities, which  prevented  the  effect  of  a  descent  cast 
at  law,  and  are  mentioned  both  in  the  statutes  of 
fines  and  in  21  James  I.  c.  16.  But  it  appears  to 
me,  that  three  of  the  five  disabilities  do  not  at 
present  prevent  the  parties,  who  are  subject  to  them, 
finom  prosecuting  any  remedies  to  which  they  are 
entitled,  and  therefore  the  continuance  of  them  is 
unnecessary.  In  the  case  of  coverture,  a  husband 
has  foil  power  to  maintain  any  right  to  which  his 
wife  may  be  entitled,  and  has  sufficient  interest  to 
induce  him  to  enforce  it^.  Persons  cannot  now  be 
confined  in  prison  for  a  great  number  of  years 
without  their  own  concurrence,  and  they  can 
prosecute  their  claims  there,  with  almost  as  little 
difficulty  as  if  they  were  at  large  ^ ;  and  persons 
abroad,  in  consequence  of  the  ^at  facility  of 
intercourse  with  all  parts  of  the  world  ^,  cannot 

»  App.  Qu.  246.  ^  App.  Qu.  265.  259. 

»  App.  Qu.  247  to  254.  258. 
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CHAP,  long  be  prevented  from  taking  steps  to  recover  an 
estate,  to  which  they  have  a  claim.  The  expense 
and  inconvenience  occasioned  by  saving  the  reme- 
dies of  such  persons,  appear  to  me  to  be  of  more 
importance,  than  the  few  cases  of  hardship  which 
might  be  caused  -by  taking  them  away.  I  there- 
fore think  that  infants  and  lunatics  are  the  only 
persons,  whose  rights  ought  to  be  preserved"^. 

A  continuation  of  the  disabilities  of  infancy  and 
coverture  is  sometimes  unbroken  for  centuries,  but 
it  is  not  often,  that  disabilities  arising  from  infancy 
alone  are  of  long  duration. 

The  safety  of  titles  would  be  much  increased,  if 
the  whole  period  during  which  the  rights  of  per- 
sons under  disabilities  are  saved' could  be  limited. 
If  it  be  thought  that  the  rights  of  infants  and 
lunatics  ought  in  all  cases  to  be  protected,  such 
protection  is  not  afforded  by  the  present  law; 
for,  if  a  series  of  disabilities  be  broken  for  an 
instant,  the  benefit  of  the  saving  is  at  once 
wholly  lost  Thus,  if,  after  the  expiration  of 
twenty  years,  an  infant  attains  the  age  of  twenly- 
one,  and  dies  before  he  could  have  asserted  his 
right,  leaving  an  heir,  who  is  an  infant  or  lunatic, 
the  disability  of  the  heir,  although  it  requires 
protection  as  much  as  the  first  disability,  is  dis- 
regarded, and  the  right  is  barred  at  the  end 
of  ten  years  from  the  time  when  the  first  infant 

»  A  pp.  Qu.  245.  260. 
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came  of  age :  but  if  the  first  infant  had  died  the  chap. 
day  before  he  came  of  age,  the  disabilities  of  his 
heirs,  although  they  might  continue  for  centuries, 
would  be  within  the  present  savings,  and  might 
suspend  for  an  indefinite  period  the  operation  of  the 
statute  of  limitations.  It  appears  to  me,  therefore, 
that  the  continuance  of  the  protection  ajBPorded  by 
the  present  law,  depends  upon  a  mere  contingency, 
and  that  the  additional  hardship  which  in  a  few 
cases  might  be  sustained  by  persons  imder  disa- 
bility, is  not  of  so  much  importance  as  the  benefit 
which  the  public  would  derive  from  a  certain 
limitation  of  the  savings  during  a  continuance  of 
disabilities.  I  think  if  thirty  years  (nearly  the 
duration  of  life)  were  fixed  as  a  positive  limit  to 
the  continuance  of  disabilities,  it  would  be  fully 
suflicient,  and  would,  along  with  the  ten  years 
afterwards  allowed  for  prosecuting  the  right,  make 
together  the  period  of  forty  years,  a  space  of  time, 
which  appears  amply  sufficient  for  the  enforcement 
of  any  dormant  claim**. 

The  effect  of  the  statutes  of  limitation  is  fre-  where 
quently  suspended  for  a  considerable  time  by  the  BaWsting 
existence  of  leases.     It  is  difiicult  for  a  purchaser  '****' 
after  the  deaths  of  parties  to  ascertain  whether  a 
tenant  at  a  large  rent,  held  under  a  lease  or  at 
will ;  and  different  periods  of  limitation  are  created 
with  respect  to   different  farms   or   houses   held 

»  A  pp.  Qu.  266. 
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CHAP,    under  the  same  title.     If  the  actions,  for  trying  the 
VII.        .  .  .  . 

title  by  enforcing  payment  of  the  rent,  be  dili- 
gently prosecuted,  there  appears  to  be  no  occasion, 
when  parties  suffer  their  rights  to  remain  dormant 
during  the  existence  of  the  leases,  to  give  a  new 
period  of  limitation  after  the  expiration  of  them. 
If  the  rents  are  valuable,  the  receipt  of  them  is 
equally  important  with  the  recovery  of  the  posses- 
sion ;  and  in  most  cases  the  receipt  of  rent  is  the 
mode  in  which  property  is  enjoyed  by  the  bene- 
ficial owner.  If  the  remedy  would  be  barred  in 
case  the  rent  were  payable  by  a  tenant  at  will,  the 
owner  appears  to  have  no  just  claim  to  a  further 
remedy,  because  the  rent  is  payable  by  a  tenant 
under  a  lease.  I  would  therefore  suggest  that, 
where  a  rent  amounting  to  a  certain  sum  (probably 
twenty  pounds  would  be  thought  sufficient)  is  pay- 
able in  respect  of  an  estate,  the  party  claiming  shall 
not  be  allowed  any  further  time  for  recovering  it 
than  he  would  have  been  entitled  to  if  it  had 
been  in  the  possession  of  a  stranger  ^\  I  fear  that 
every  hereditament  in  the  possession  of  a  different 
tenant  must  be  considered  separately,  and  that 
different  farms  at  different  rents  cannot  be  treated 
as  if  they  were  held  under  one  rent^. 
Succesaive  I  ^tlso  think  that  other  successive  rights,  to 
ngiits.  which  the  same  person  is  now  entitled,  might 
advantageously  be  taken  away.     If  a  person  de- 

»»  A  pp.  Qu.  261  to  264.  »  App.  Qa.  264. 
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prived  of  his  estate  is  entitled  to  the  whole  fee    chap. 
simple,  he  and  the  persons  claiming  under  him  are 
entitled  to  one  period  of  limitation  only.     Yet  if 
he   be   entitled  to   different  portions  of  the   fee 
simple,  the  estate  may  be  recovered  after  a  much 
longer  time.     If  a  wrong  doer  enter  on  the  death 
of  a  testator  who  has  devised  the  estate  to  A  in 
fee,  A  and  all  persons  claiming  under  him,  are 
deprived  of  their  remedies  at  the  end  of  twenty 
years ;  but  if  the  devise  were  to  A  for  twenty-one 
years,  and  then  to  B  for  life,  with  remainder  to  A 
for  life,  with  remainder  to  C  for  life,  with  remain- 
der to  A  in  tail,  with  remainder  to  A  in  fee,  A 
may  recover  within  twenty  years  in  respect  of  his 
term :    if  he  neglect  to  do  so,  he  is   allowed   a 
second  term  of  twenty  years  from  B's  death,  and 
after  C's  death,  the  heir  in  tail  of  A  will  have  a 
third  term  of  twenty  years,  and  upon  the  failure  of 
his  issue,  his  heir-general  will  have  a  fourth  term 
of  twenty  years.     It  is  evident  that  the  title  would 
be  rendered  secure  in  a  much  shorter  period,  if, 
when  A  had  neglected  to  enforce  his  right  to  the 
estate  for  twenty  years,  he,  and  all  persons  claim- 
ing under  him,  were  deprived  of  the  remedies  in 
respect  of  all  the  interests  to  which  he  was  entitled. 
All  the  four  estates  are  less  valuable  than  the  fee 
simple,  of  which  they  are  portions,  and  for  which 
no  remedy  could  be  enforced  after  twenty  years. 
I  would  therefore  suggest,  that,  when  any  person 
in  whom  more  than  one  estate  shall   be   vested 
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CHAP,  shall  neglect  to  enforce  his  right  in  respect  of  the 
first  estate  for  twenty  years,  he  and  his  heirs  shall 
have  no  remedy  in  respect  of  any  other  estate  or 
estates  to  which  he  may  be  entitled ;  and  that  if 
the  first  estate  shall  not  continue  for  twenty  years, 
he  and  his  heirs  shall  not  have  any  remedy  in 
respect  of  the  second  or  any  other  estate,  except 
within  so  many  years  as  together  with  the  time  for 
which  he  neglected  to  enforce  his  claim  during 
the  continuance  of  the  prior  estate  or  estates,  shall 
amount  to  twenty  years ;  and  this  su^estion  will 
become  still  more  reasonable,  if,  as  I  have  ven- 
tured to  suggest  **,  the  right  may  be  restored  by  a 
declaratory  action  before  it  come  into  possession. 
Remain-  There  is  no  inconvenience  experienced  under 

nTezvioDB    the  prcscut  laws  and  statutes  of  limitation  for  which 
tail.  a  remedy  is  more  strongly  required  than  the  long 

continuance  of  rights  in  respect  of  remainders  or 
reversions  after  estates  tail.  In  consequence  of  the 
provision  which  allows  a  right  of  entry  within 
twenty  years  after  every  estate  comes  into  posses- 
sion, an  ejectment  may  be  maintained,  by  a  person 
entitled  to  a  remainder  after  an  estate  tail,  upon  the 
failure  of  the  issue  in  tail  at  any  distance  of  time ; 
and  a  purchaser  may  lose  an  estate  notwithstanding 
the  title  apparently  has  been  good  for  centuries. 
In  almost  every  settlement,  the  estate  is  limited  to 
sons  successively  in  tail,   and   the  issue  of  the 

•*  Ante,  p.  6^,  57. 
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eldest  son  may  be  barred  by  length  of  time,  or  by  chap. 
a  fine  or  deed  having  the  same  effect ;  and  upon 
the  £ulure  of  his  issue  at  any  period,  howeve? 
remote,  the  issue  of  the  second  son  may  enter  with-^ 
in  twenty  years ;  and,  in  like  manner,  the  persons 
entitled  to  the  estates  of  every  succesive  tenant  in 
tail  and  remainderman  are  allowed  a  period  of 
twenty  years  from  the  failure  of  the  issue  under  the 
preceding  estate  tail.  The  danger  to  be  appre- 
hended from  such  remainders  renders  it  necessary 
for  a  purchaser,  whenever  he  can  learn  that  an 
entail  has  existed,  to  require  the  produddou  of  the 
instrument,  however  ancient,  by  which  it  was 
created,  with  evidence  to  prove  that  all  remainders 
d^>endant  upon  it  were  properly  barred.  There- 
fore such  remote  interests,  although  of  very  trifling 
value  to  the  owners  of  them,  are  one  of  the  chief 
causes  of  the  great  length  of  abstracts,  and  render 
k  impossible  to  ascertain  with  certainty  the  safety 
of  titles. 

The  danger  arising  from  unknown  remainders 
might  be  obviated,  by  requiring  all  persons  entitled 
to  an  estate  in  remainder  to  register  a  notice  of  the 

by  which  it  was  created,  within  every 
of  limitation ;  but  then  the  inconveniences 
occasioned  by  the  necessity  of  examining  the  title 
would  still  remain,  and  few  persons  would  incur 
the  trouble  and  expense  of  giving  notice  of  rights 
of  no  present  value.  I  therefore  think  it  more 
desirable,  that  when  the  estate  has  ceased  to  be  the 
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CHAP,  property  of  persons  entitled  in  respect  of  the  estate 
tail,  the  remainders  should  be  barred,  unless  they 
come  into  possession  within  the  usual  period  of 
limitation^. 

The  remainders  to  be  barred  are  of  two  descrip- 
tions, which  will  require  different  provisions :  one, 
where  the  right  of  the  issue  in  tail  shall  have  been 
barred  only  by  length  of  time,  and  the  other,  when 
a  tenant  in  tail  shall  have  turned  the  estate  tail 
into  a  base  fee  by  barring  his  issue  without  de- 
stroying the  remainders. 

The  former  case  will  happen,  where  a  wrong 
doer  has  obtained  possession,  and  the  tenant  in  tail 
or  his  issue  shall  have  allowed  the  right  to  remain 
dormant  during  the  period  of  limitation ;  or  where 
the  tenant  in  tail,  without  barring  his  issue,  has 
conveyed  or  devised  the  estate,  and  after  bis 
death  the  issue  shall  have  neglected  to  enforce  their 
claim  within  the  period  of  limitation.  In  these 
cases,  I  think  it  advisable  that  the  remainder  should 
be  barred,  when  the  issue  in  tail  shall  have  lost  the 
power  of  recovering  the  estate^.  The  issue  will 
not  be  barred,  unless  the  tenant  in  tail  has  been 
entitled  in  possession  during  the  period  of  limi- 
tation, and  therefore  he  must  have  had  the  power 
during  the  whole  of  that  time  of  destro}dng  the 
remainders  by  a  recovery,  or  any  deed  to  which 
the  same  effect  may  be  allowed.   The  persons  enti- 

^  App.  Qu.  211  to  214.  »  App.  Qu.  211. 
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tied  in  remainder  cannot  have  any  just  reason  to     chap. 
complain,  that  they  have  lost  their  right  by  the 
laches,  during  a  long  period,  of  those,  who  had 
the  power  of  destroying  them  at  once  by  executing 
a  single  assurance. 

The  latter  case  will  occur  where  a  tenant  in  tail 
shall  have  created  a  base  fee  (by  levying  a  fine  with 
proclamations  or  executing  some  other  assurance  to 
which  the  same  effect  may  be  given)  and  in  this 
case,  I  think  that  the  remainders  might  be  barred  or 
the  remedies  for  them  taken  away  at  the  end  of  the 
period  of  limitation,  to  be  computed  from  the  time, 
when  the  person  who  barred  the  issue,  should  have, 
or  (if  living)  would  have  had  the  power  of  destroy- 
ing the  remainders,  or  (what  amounts  to  the  same 
thing)  when  the  base  fee  should  have  come  into 
possession,  and  the  estate  should  have  been  enjoyed 
under  it,  for  the  whole  period  of  limitation^.  In 
the  remarks  which  I  shall  make  upon  fines  and 
recoveries  %  I  shall  assign  some  reasons  why 
remainders  should  be  destroyed  in  all  cases  where 
the  issue  are  barred  by  a  tenant  in  tail  in  posses- 
sion. If  twenty  years  were  the  usual  period  of 
limitation,  and  my  suggestion,  that  the  remainder 
be  barred  by  possession  under  the  base  fee  for  that 
period,  were  to  be  adopted,  it  would  very  seldom 
happen,  that  the  remainders  could  not,  by  the  pre- 
sent laws,  be  destroyed  by  the  tenant  in  tail  or  his 

*•  App.  Qu.  214.  *  Chap.  viii.  s.  3. 
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CHAP,  issue  within  the  time,  by  which  I  have  proposed 
that  they  shall  be  barred*  In  the  case,  which 
most  frequently  happens,  of  a  son  tenant  in  tail  in 
remainder  after  his  father's  death  having  barred 
his  own  issue  and  conveyed  away  a  base  fee ;  such 
estate  could  not  continue  twenty  years  in  posses- 
sion, and  consequently  the  remainders  would  still 
take  effect,  if  the  son  were  to  die  in  his  father's 
lifetime  without  leaving  issue — or  leaving  issue 
who  should  fail  within  twenty  years  after  his  father's 
death — and  also,  if  the  son  were  to  survive  the 
father  and  die  without  issue,  or  his  issue  should 
fail  within  twenty  years  from  the  father's  death, 
unless  the  son  or  his  issue  shall  have  sooner  de- 
stroyed it  by  a  recovery.  If  the  son  should  die  in 
his  father's  lifetime,  leaving  issue,  the  issue  must 
have  attained  the  age  of  twenty-one  years,  and  been 
able  to  destroy  the  remainders  within  the  twenty 
years,  unless  bom  within  the  year  before  the 
father's  death,  which  the  prior  death  of  the  son, 
their  father,  must  render  very  improbable.  I  there- 
fore think  there  will  be  no  injustice  in  barring  the 
remainders,  if  they  do  not  come  into  possession 
within  twenty  years,  after  the  person  who  created 
the  base  fee,  might  (if  living)  have  destroyed  them. 
Preecrip-  The  laws  relating  to  prescription  should   be 

altered  to  correspond  with  the  ordinary  period  of 
limitation ;  and  I  conceive  that  no  right  capable  of 
constant  enjoyment  should  be  enforced  if  it  has  not 
been  exercised  within  twenty  years. 
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Great  injustice  is  occasioned  by  the  present  rule  chap. 
which  carries  back  the  origin  of  a  claim  by  pre- 
scription to  the  reign  of  Richard  I.*  and  prevents 
a  title  from  being  gained  by  long  enjojnnent  of  any 
rights  which  must  have  been  created  since  that 
period.  No  composition  real^  or  modus  for  tithes  to 
a  vicarage,  endowed  since  the  reign  of  Richard  I., 
is  a  valid  defence  to  a  demand  of  tithes,  although 
it  may  have  been  accepted  for  centuries  ^.  I  think 
that  no  period  should  be  fixed  for  the  origin  of  a 
title  by  prescription,  so  as  to  exclude  proof  that  a 
right  previously  created  was  limited  in  its  durar 
tion  ^ ;  and  there  appears  to  me  to  be  no  just  reason 
why  the  continued  exercise  of  any  right  for  the 
period  of  limitation  should  not  be  evidence  of  the 
existence  of  it,  in  all  cases  where  its  creation  cannot 
be  shown  *\ 

Some  amendments  are  necessary  in  the  laws  Lunitatum 

.  of  the  rights 

relating  to  the  limitation  of  the  rights  of  the  crown,  of  the 

The  exception  of  liberties  and  franchises  and 
of  lands  parcel  of  an  honor  continuing  in  charge 
should  be  repealed* 

If  twenty  years  be  adopted  as  the  period  of  limi- 
tation, the  time  for  the  recovery  of  the  rights  of  the 
crown  should  also  be  shortened.  The  estates  of 
the  crown  are  under  the  management  of  commis- 
sioners ;  therefore  its  rights  ought  to  be  well  ascer- 
tained, and  the  profits  of  them  regularly  collected. 

»  App.  Qa.  276.  »  App.  Qu.  301.  303. 

^  App.  Qu.  276,  27J7.  285.        *'  App.  278.  281,  282. 
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CHAP.    I   therefore  think  that   there  is  no  necessity  for 
VII.  .  ... 

allowing  more  than  the  usual  period  of  limitation 

for  enforcing  the  rights  of  the  crown  ^. 

The  safety  of  titles  is  seriously  affected  by  rever- 
sions remaining  in  the  crown.      A  purchaser  of 
tithes  always  requires  the  production  of  a  copy  of 
the  grant  of  the  impropriate  rectory,  to  ascertain 
that  it  was  made  in  fee  simple,  and  not  subject  to 
any  rent ;  but  it  is  frequently  impossible  for  a  pur- 
chaser of  any  other  description  of  properly  to  dis- 
cover whether  it  has  belonged  to  the  crown.     A 
great  number  of  the  most  valuable  estates  in  the 
kingdom  have  been  granted  by  the  crown  in  tail, 
and  upon  the  failure  of  issue,  at  any  distance  of 
time,  the  crown  may  enter  in  respect  of  the  rever- 
sion, which  (by  the  present  laws)  cannot  be  barred. 
If  by  means  of  Lysons'  or  any  other  county  history, 
a  purchaser  discover  that  some  of  the  lands  in  the 
manor  or  parish  have  been  granted  by  the  crown, 
and   he   obtain  a  copy  of  the  grant,   it  will  fre- 
quently be  found  to  contain  a  very  general  descrip- 
tion of  the  estates  included  in  it,  and  it  will  be 
impossible  to  ascertain  whether  the  lands  agreed  to 
be  purchased  formed  part  of  them.     The  remote 
reversions  which  remain  in  the  crown  are  but  of 
little  valu^  J&cept  in  estates  purchased  out  of  the 
privy  purse/  none  of  them  can  have  been  created 
since  the  reign  of  Queen  Anne,  and  I  think  it 

**  App.  Qu.  328  to  332. 
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would  be  advantageous  to  the  public  if  they  were  chap. 
relinquished.  If  it  be  thought  desirable,  that  any 
compensation  for  them  should  be  obtained,  a  sche- 
dule might  be  made  from  the  records,  of  all  the 
estates  which  have  been  granted  in  tail,  or  granted 
in  fee,  reserving  a  rent  which  is  now  subsisting; 
and  the  reversions  or  rents  in  the  estates  particu- 
larly described  in  the  schedule,  might  be  sold  to 
the  persons  in  possession  of  those  estates;  and  all 
reveTsion  in  lands  not  described  in  such  schedule, 
and  which  should  not  come  into  possession  within 
the  period  of  limitation,  after  the  passing  of  the 
new  act  might  be  declared  to  be  void**. 

Great  inconveniences  are  occasioned  by  the  re- 
medies of  the  crown  for  the  recovery  of  debts  out 
of  any  estates  which  may  have  been  the  property 
of  the  debtor  during  the  continuance  of  the  account. 
At  present  it  is  quite  impossible  for  a  purchaser  to 
ascertain  with  certainty,  whether  the  estate  be  lia- 
ble to  crown  debts.  It  is  usual  to  make  inquiries 
of  the  solicitor  and  friends  of  the  seller,  and  to 
search  in  the  public  offices  with  which  it  is  proba- 
ble that  any  of  the  late  owners  may  have  had  any 
transactions ;  and  although  the  trouble  and  expense 
of  such  inquiries  are  very  considerable,  they  are 
never  satisfactory.  There  does  not  appear  to  be 
any  sufficient  reason  for  preserving  the  remedies  of 
the  crown  against  estates  which  have  become  the 

*^  App.  Qu.  323. 
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CHAP,  property  of  purchasers ;  but  if  they  are  considered 
necessary,  it  would  seem  desirable  that  the  names 
of  all  persons  who  are  indebted,  or  give  security  to 
the  crown,  should  be  sent  to  a  public  or  roister 
office,  and  that  the  remedies  as  against  estates  sold 
by  persons,  whose  names  might  not  be  contained  in 
such  list,  should  be  relinquished. 
Laws  The  laws  of  limitation  should  also  extend  to 

ahould  be  a    i  •  •  i  - 

extended  to  most  of  the  parties,  estates,  actions,  and  prescrip- 
Slluto^iiot  tions,  which  are  not  included  in  the  present  sta- 

indudedat    .    . 
present*         tUtCS. 

Eccieeiasti.      The  exemption  of  church   property  from  any 
persona.  iijjjitj^|.jQjj^  jg  ^  moiistrous  anomaly  which  ought  to 

be  corrected ;  but  every  attempt  which  has  hitherto 
been  made  to  restrict  the  remedies  of  the  church 
has  been  successfully  opposed.  The  statutes  for 
regulating  ecclesiastical  property  are  in  a  greater 
state  of  confusion,  than  those  connected  with  any 
other  branch  of  the  law;  but  great  difficulty  is 
apprehended  in  effecting  any  improvement  in  them, 
on  account  of  a  fear  (which  appears  to  me  to  be 
without  foundation)  of  danger  to  the  possessions 
of  the  church,  if  the  propriety  of  any  alteration  in 
the  laws  affecting  them  be  conceded.  It  cannot  be 
doubted,  but  that  the  clergy  in  general  receive  much 
less  than  their  just  rights,  and  on  account  of  the 
general  neglect  in  making  proper  terriers,  and  the 
difficulty,  expense,  and  opprobrium  which  an  in- 
cumbent  encounters  in  litigating  his  claims,  great 
part  of  the  glebe  and  other  property  of  the  church 
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has  got  into  the  possession  of  other  persons.   Every    chap. 
one,  who  wishes  well  to  the  church,  must  desire  to 
see  the  present  provisions  for  the  parochial  clergy 
increased  rather  than  diminished ;  but,  while  it  is 
desirable  that  the  church  should  be  secured  in  its 
present  possessions,  it  must  be  admitted  to  be  ex- 
pedient that  the  power  of  enforcing  rights  which 
have  long  remained  dormant,  should  be  taken  away. 
The    expense,    uncertainty,    and    disappointment 
which  usually  attend  suits  for  long  forgotten  claims, 
render  them  a  source  of  more  injury  than  benefit 
to  the  church**.     They  are  often  the  cause  of  ill 
feeling  between  the  clergyman  and  his  parishioners, 
and  sometimes  of  dissent;  and  they  occasion  great 
injustice  to  individuals  by  depriving  them  of  pro- 
perty which  they  have  purchased,  and  which  may 
have  passed  to  them  under  a  long  succession  of 
conveyances**.     If  a  time  of  limitation  were  fixed, 
the  church,  would  feel  the  necessity,  before  the  end 
of  the  first  period  of  limitation  after  the  passing  of 
the  act,  of  causing  proper  inquiries  to  be  made  into 
the  extent  of  its  revenues,  and  of  requiring  every 
clergyman  under  proper  penalties   to  prepare   a 
sufficient  terrier^. 

It  seems  also  that  the  remedies  of  all  sole  eccle- 
siastical bodies — as  bishops,  deans,  rectors,  &c. — 
should  be  limited,  in  the  manner  proposed  by 
Blackstone  with  respect  to  advowsons,  to  a  period 

**  App.  Qu.  310.  318,  319.  <*  App.  Qu.  313. 

«  App.  Qu.  310. 
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CHAP. 
VII. 


Corpora- 
tions. 


compoimded  of  the  ordinary  time  of  limitation^  and 
a  certain  number  of  incumbencies ;  and  it  appears 
to  me,  that  tw^ity  years  and  three  incumbencies 
would  be  sufficient*^.  Three  incumbencies  would 
render  it  necessary  that  inquiries  should  be  made 
into  the  property  of  the  church,  at  three  different 
times,  by  three  different  persons.  An  incumbency 
upon  an  average  lasts  about  twenty  years,  and 
therefore  the  time  of  limitation  will  rarely  be  less 
than  sixty  years  ^;  but  I  do  not  think  it  necessary 
that  it  should  be  so  long  where  the  avoidances  are 
more  frequent*^.  An  incumbency  of  seven  years 
will  give  sufficient  opportunity  for  a  clergyman  to 
ascertain  his  rights ;  and  it  seldom  happens,  that  an 
incumbent  asserts  a  new  claim,  after  he  has  been 
for  seven  years  in  possession  of  a  living.  It  is 
desirable  that  the  term  of  twenty  years  should  be 
added  to  provide  for  the  cases  of  any  short  incum* 
bencies,  or  of  resignations  for  the  purpose  of  fraud ; 
and  if  it  be  thought  that  further  protection  against 
collusion  is  necessary,  I  see  no  objection  to  a  pro* 
vision,  that  no  incumbency  shall  be  reckoned  one 
of  the  three,  unless  it  continues  for  at  least  five 
years**,  and  that  different  incumbencies  by  the 
same  clergyman  shall  be  considered  to  be  but  one 
incumbency. 

I   am  not  aware  of  any  sufficient  reason  for 
allowing  to  Corporations  aggregate,  whether  eccle- 


*^  App.  Qu.  305  to  316. 
*»  App.  Qu.  291. 


«  App.  Qu.  292. 
"  App.  Qu.  289. 
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siastical  or  civil,  colleges,  or  hospitals,  more  than    chap. 
the  usual  period  of  limitation. 

Tithes  in  lay  hands  should  be  subject  to  the  Tithes  in 

lay  handfl* 

same  rules  as  other  freehold  property". 

Advowsons  require  more  than  the  usual  period  AdvowaoM. 
of  limitation,  because  an  avoidance  may  not  hap- 
pen within  it ;  and  I  think  that  the  remedies  for 
them  should  be  limited  like  the  property  of  eccle- 
siastical persons,  and,  for  the  same  reasons,  to  a 
period  compounded  of  the  usual  time  of  limitation, 
and  three  incumbenciea**. 

There  appears  to  be  no  just  reason  why  the  laws  Actions, 
of  limitation  should  not  be  extended  to  actions  for  uwlMud 
dower,  escheat,  and  waste — to  all  other  actions —  wl  ^'<Smti' 
to  prescriptions  by  a  que  estate,  and  in  discharge —  m"entr*^^ 
and  to  all  other  interests  and  rights   capable  of 
continual  enjoyment. 

The  only  rights  which  cannot  be  required  to  be  Exemption 
enforced  within  a  limited  time,  are  casual  privileges  rights. 
depending  upon  events  which  may  not  happen 
within  the  period  of  limitation^. 

It  is  very  desirable  that  the  laws  of  limitation 
should  be  extended  to  all  cases,  in  which  the  courts 
have  supplied  the  omission  of  the  present  laws  by  cases  now 
the  doctrine  of  presumption.  In  most  cases  juries  premi^p.  ^ 
cannot  believe  the  grants  and  releases  to  have 
existed,  which  they  are  directed  to  presume.  The 
fiction  would  be  rendered  unnecessary,  and  the 

"  App.  Qu.  294,  295.  «  App.  Qu.  287  to  293. 

«  App.  Qu.  277. 
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CHAP,  laws  rendered  more  certain  and  simple,  if  a  title  by 
prescription  to  rights  were  gained  by  an  uninter- 
rupted enjoyment  for  twenty  years,  and  the  reme- 
dies for  rights,  which  had  been  allowed  to  remain 
dormant  during  that  period,  were  taken  away. 
Such  an  alteration  of  the  law  would  extend  to  all 
annuities — ^legacies — ^specialties — incorporeal  here- 
ditaments— ^and  easements  capable  of  continual 

enjo3rment 

In  analogy  to  the  present  laws  of  limitation  re- 
specting debts  by  simple  contract,  and  actions  for 
mesne  profits,  the  recovery  of  arrears  of  annuities, 
and  interest  might  be  limited  to  six  years**. 
Rttietof         If  twenty  years   be   adopted   as  the  uniform 
Mimunlttn-  period  of  limitation,  the  present  rules  of  equity 
with  respect  to  equitable  estates — mortgages — and 
cases  of  fraud,  and  constructive  trusts,  may  remain 
unaltered ;  and  equity  will  necessarily  adopt  the 
rules  which  may  be  made  respecting  savings,  suc- 
cessive rights,  &c.  ** 
Cesiui  que       Whcu  a  trustcc  rcmaius  in  possession,  and  the 
barred  by     ccstui  quc  trust  allows  his  right  to  remain  dormant, 
^'  I  do  not  see  any  just  reason  why  he  should  be 
allowed  a  longer  time  than  a  mortgagee  or  a  cestui 
que  trust  by  construction ;  and  I  think  it  desirable 
that  his  claim  should  be  barred  at  the  end  of  the 
ordinary  period. 
Outstand-        The  only  other  exceptions  to  the  rule  will  be  the 

ing  estate 
in  a  trustee, 

**  App.  Qu.  276.  «  App.  Qu.  269, 
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case  of  an  estate  outstanding  in  a  trustee,  which     chap. 
cannot,  I  conceive,  with  propriety  be  included  in  ^^  ^  . 
the  statutes  of  limitation,  and  the  advanta&^e  of  °^^F  **"  . 

'  o  ceptioD,ano 

presuming:  conveyances  of  such  estates,  is  at  least  aconw. 

r  o  J  '  3QCQ  BDoald 

extremely  questionable.     While  it  is  desirable  to  »<>*  *>«  P'^ 

.  ...  •limed. 

remove  impediments  to  justice  in  suits  between 
adverse  parties,  it  is  very  important  to  facilitate 
the  alienation  of  property,  by  requiring  the  deter- 
mination of  estates  to  be  regulated  by  clear  rules. 
It  is  very  difficult  to  apply  with  certainty  the  doc- 
trine of  presumption,  as  between  a  vendor  and 
purchaser;  for  the  purchaser  cannot  be  aware  of 
the  existence  of  many  circumstances  which  may 
be  sufficient  to  rebut  the  presumption.  The  transfer 
of  property  ought  to  be  regulated  by  general  rules, 
while  all  cases  of  presumption  must  depend  upon 
particular  circumstances.  I  therefore  think  that 
if  greater  facilities  were  given  for  getting  in  and 
determining  estates  outstanding  in  trustees,  it  would 
be  most  advisable  that  conveyances  of  them  should 
never  become  the  subjects  of  presumption. 

The  longer  time  allowed  to  creditors  and  other  Bodies  m 
numerous  bodies,  appears  to  be  productive  of  more  ehoaid  not 
inconvenience  than  benefit.    They  are  usually  less  a  longer 
anxious  than  individuals  to  enforce  claims  which 
have  long  remained  dormant,   and  it  is  difficult 
to  obtain  releases  of  their  rights.     The  length  of 
time  which  they  are  allowed  affects  the  security 
of  titles,  and  renders  estates  unmarketable  for  a 
considerable  time. 
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CHAP.        It  would  be  desirable,  but  very  difficult,  to  regu- 

VII.  /»  • 

Acquie^     ^^^  *^®  Tvles  of  equitj,  as  to  the  effect  of  acquies- 


*^°^®-        cence. 


Suggestions  The  suggcstious  I  havc  now  taken  the  liberty  to 
e^ted  by  offcr,  would,  I  apprehend,  be  best  effected  by  several 
Tct^       independent  enactments. 

RepeaJ.  By  oue  Act,  the  existing  statutes,  32  Hen.  VIII. 

c.  2,  1  Mary,  sess.  2,  c.  5,  21  James  I.  c.  16,  and 
part  of  the  4  Ann.  c.  16,  might  be  repealed. 

By  another  Act,   for  the  limitation  of  actions 
and  titles  by  prescription,  it  might  be  provided, 
General  1 .  That  Tio  actioTij  foT  the  rccovety  of  any  landy 

limitation  which  cati  be  brought  by  any  person  at  the  time  of 
and  pre-  making  the  new  law^  shall  be  maintained  after  the 
Bcnptiona.    ^^  ^  twenty  years  from  the  passing  of  the  Act. 

2.  That^  after  twenty  yearSy  no  action  for  the 
recovery  of  any  lafid  shall  be  maintained  after  the 
lapse  of  twenty  yearsy  from  the  time  that  the  person 
by  whom  it  is  brought j  or  the  person  through  whom 
he  claimSy  was  in  possession ;  or  from  the  time  that 
the  estate  or  interest^  in  respect  of  which  he  claimsy 
came  into  possession. 

3.  That  no  descent  casty  or  other  circumstanccy 
concept  the  expiration  of  the  term  of  twenty  yearSy 
shall  take  away  any  right  of  action. 

4.  That  no  possessiony  which  shall  not  be  conti- 
nued for  one  yeary  shall  be  a  sufficient  possession 
within  the  meaning  of  the  Act,  unless  an  action  be 
commenced  and  prosecuted  within  the  year. 

5.  TTiat  no  possessiony  by  a  coparcener y  tenant  in 
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common,  or  joint  tenanty  shall  be  a  possession  within    chap. 
the  meaning  of  the  Act,  with  respect  to  any  other 
share  than  his  own. 

6.  That  the  possession  of  a  younger  brother,  or 
other  remote  heir,  shall  not  be  considered  to  be  the 
possession  of  the  right  owner. 

7.  That  when  land  is  in.  the  possession  of  a  tenant 
under  a  lease  at  a  yearly  rent,  amounting  to  twenty 
pounds,  and  the  person  claiming  to  be  entitled  in 
reversion  shall  not  recover  the  rent,  he  or  his  repre- 
sentatives shall  not  maintain  any  action  in  respect 
of  the  land,  after  the  eviration  of  such  time,  as, 
together  with  the  duration  of  the  term,  shall  make 
up  twenty  yearsy  from  the  time  of  the  last  receipt  of 
rent,  or  of  the  coming  into  possession  of  the  estate  of 
such  person,  or  of  t/ie  person  through  whom  he 
claims, 

8.  That  when  more  than  one  estate  is  vested  in 
the  same  person,  he  or  his  representatives  shall  not 
maintain  any  action^  in  respect  of  any  subsequent 
estate,  when  it  shall  come  into  possession^  after  the 
expiration  of  such  time  as,  together  with  the  dura- 
tion of  his  preceding  estate  or  estates^  shall  make  up 
twenty  years. 

9.  That  where  an  estate  tail  shall  not  have  been 
converted  into  a  base  fee^  and  the  issue  in  tail  shall 
have  been  barred  of  their  action  by  force  of  tlie 
Act,  every  estate  in  reversion  or  remainder  expec- 
tant thereon^  shall  be  barred  and  extinguished. 

10«  That  where  an  estate  tail  shall  have  been 
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CHAP,    converted  into  a  basefee^  and  any  person  shall  have 

VII 

been  in  possession^  by  virtue  of  such  base  fee^  for 
twenty  years,  every  estate  in  reversion  or  remainder, 
or  reversion  expectant  thereupon,  shall  be  barred 
and  extinguished. 

11.  It  should  be  provided  that,  if  any  person 
shall  be  an  infant  or  lunatic,  when  his  right  to 
maintain  any  action  shall  commence,  he  or  his  heirs 
may,  notwithstanding  the  expiration  of  the  twenty 
years,  bring  his  action  at  any  time  within  ten  years 
after  he  or  his  heirs  shall  first  come  of  age,  or  be 
of  sound  mind. 

12.  But,  that  the  protection  given  to  infants  and 
lunatics  shall  not  extend  to  allow  any  action  to  be 
brought,  in  any  case,  after  the  end  of  forty  years, 

from  the  time  of  such  commencement  of  right. 

13.  That  the  Act  shall  not  prevent  any  trustee 
from  bringing  an  action,  on  account  of  the  estate 
having  been  in  the  possession  of  his  cestui  que 
trust. 

14.  That  in  Cases  of  fraud,  tlie  time  when  the 
fraud  shall  first  be  known,  shall  be  considered  the 
time  when  the  interest  came  into  possession. 

15.  That  no  more  than  six  yeari  arrears  of 
rents,  profits,  annuities,  or  interest,  shall  in  any  case 
be  recovered. 

16.  It  should  be  declared  that  the  word  action 
shall  mean  any  entry,  suit,  distress,  or  other  pro- 
ceeding at  law  or  in  equity. 

17.  That  the  word  possession  shall  mean  either 
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the  actual  occupation^  or  the  receipt  of  rent^  in-    chap. 
tere^y  or  profits,  or  the  exercise  of  any  right,  or 
amf  exemption. 

18.  That  a  promise  to  pay  rent  or  interest,  or 
an  acknowledgment  of  right,  given  in  writing,  by 
the  person  in  possession  to  the  person  having  the 
right,  or  his  agent,  shall  be  considered  to  be  equi- 
vaient  to,  and  have  the  same  effect  as,  a  possession 
by  the  person  to  whom,  or  to  whose  agent,  it  is 
given. 

19.  That  the  word  person  shall  mean  both  num- 
bers and  both  genders,  and  all  bodies  or  classes  of 
perstms,  and  all  corporations,  except  sole  ecclesias- 
tical corporations. 

20.  That  the  word  land  shall  mean  every  descrip- 
tion of  real  property  (except  advowsons),  including 
tithes  in  lay  hands,  rents,  rights,  easements,  and 
any  estate  or  share  therein,  or  charge  thereon. 

21.  That  the  word  land  shall  also  mean  every 
exemption  claimed  in  respect  of  any  real  property,  > 
and  every  right  to  enforce  an  obligation  to  be  per- 
formed by  the  owner  or  occupier  thereof;  and  that 
no  such  exemption  or  obligation  shall  be  maintained 
or  enforced,  except  within  the  time  that  an  estate  in 
land  might  be  recovered  by  virtue  of  the  Act. 

22.  When  any  rent  shall  have  been  received  for 
twenty  years,  and  the  creation  of  it  is  not  known  or 
cannot  be  proved,  such  continual  ergoyment  shall 
be  deemed  to  be  a  sufficient  prescription  and  title 
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GHAP.    tha*€tOy  without  any  reference  to  the  time  of  its 
ortgm. 

23.  That  the  last  provision  shall  extend  to  all 
annuities^  rights  of  common^  way,  water,  light 
exemptions,  tolls,  and  all  other  rights,  liberties,  and 
privileges,  capable  of  continual  enjoyment,  whether 
the  same  shall  or  shall  not  be  appendant  to  or 
claimed,  in  respect  of  any  manor  or  other  estate ; 
and — 

24.  That  nojtidgment  or  decree  shall  be  reversed 
after  the  end  of  twenty  years. 

Act  for  the       Bv  another  Act,  for  the  limitation  of  acttons 

rightii  re- 

latiDgtotha  respecting  advowsons,  and  the  estates  of  ecclesi- 

church. 

astical  persons,  it  may  be  provided : 

1 .  That  no  quare  impedit,  or  other  action  or  suit, 
relating  to  any  advowson  which  might  be  brought 
at  the  time  of  making  the  new  law,  shall  be  main- 
tained after  the  end  of  twenty  years  from  the  passing 
of  the  Act,  and  the  determination  pftke  then  present 
and  two  other  incumbencies  of  the  living. 

2.  That  after  such  twenty  years,  and  three  ist- 
cumbencies,  no  such  action  or  suit  shall  be  main- 
tained after  the  lapse  of  ttuenty  years,  and  three 
incumbencies,  from  the  time  when  the  person  by 
whom  it  is  brought,  or  the  person  through  whom  he 
claims,  presented  to  the  churdi,  or  first  became 
entitled  to  present. 

3.  That  no  Rector  shall  maintain  any  action  or 
suit,  which  might  be  brought  at  the  time  of  making 
the  new  law,  for  any  land  or  tithes,  after  the  end  of 
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iwemy  years  /ram  the  passing  of  the  Act,  and  the    chap- 
determination  of  the  then  present  and  two  other 
incumbencies. 

4.  That  after  such  twenty  years,  and  three 
incumbencies,  no  action  or  suit  shall  be  maintained 
by  any  Rector  for  the  recovery  of  cmy  land  or 
tithes,  after  twenty  years  and  three  incumbencies, 
from  the  time  when  the  same,  or  the  profits  thereof, 
were  received  by,  or  on  beha\fof  a  former  Rector. 

5.  That  no  tithes  shall  be  payable,  in  respect  of 
any  lands,  for  which  no  tithes  shall  have  been 
received  for  such  term  of  twenty  years  and  three 
incumbencies. 

6.  That  every  modus  or  composition  f(yr  any 
tithes  or  dues,  which  shall  have  been  accepted  during 
any  such  term  of  twenty  years  and  three  incumben- 
cies, and  shall  be  sufficiently  certain  to  be  capable 
of  being  computed,  shall  be  valid,  whatever  be  the 
amount  or  nature  thereof 

7.  The  last  provision  shall  extend  to  any  com- 
position created  by  a  deed  which  can  be  produced, 
so  as  to  render  the  same  valid;  but  the  duration 
and  nature  of  such  composition  shall  be  ascertained 
and  regulated  by  such  deed. 

8.  That  every  Rector  shall  be  entitled  to  recover 

any  compensation,  fees,  or  sums  of  mon^,  which 

shall  have  beai  regularly  paid,  during  any  such 

term  of  twenty  years   and  three   incumbencies, 

although  the  creation  thereof,  or  the  title  thereto, 

cannot  be  shown. 

k2 
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CHAP.  9.  That  no  incumbency  which  shall  ejppire  in  less 
than  Jive  years ^  shall  be  considered  to  be  an  ificum- 
bency  within  the  meaning  of  the  Acty  and  three 
other  incumbencies  shall  be  required,  together  with 
the  said  term  of  twenty  years,  to  make  up  thepet*iod 
of  limitation ;  and  if  the  same  person  sliaU  be  more 
than  once  an  incumbent  of  tJie  same  benefice,  the 
different  incumbencies  of  such  person  shall  be  con- 
sidered to  be  only  one  incumbency  within  the  meaning 
of  the  Act. 

10.  That  the  provisions  of  the  Act  relating  to 
Rectors,  shall  be  applied  to  Bishops,  Deans,  Vicars, 
and  all  other  sole  ecclesiastical  corporations. 
Act  for  the       By  another  Act,  for  limiting  the  claims  of  the 

xightsofthe  .  .  •  i    :i 

crowB.        crown,  It  may  be  proviaed : 

1.  That  no  suit  or  proceeding,  which  at  the  time 
of  making  the  new  law  might  be  brought  for  the 
recovery  of  any  lands  or  rights  belonging  to  the 
Crown,  shall  be  maintained  after  twenty  years  from 
the  passing  of  the  Act. 

2.  TTiat  after  such  twenty  years,  no  suit  or  pro- 
ceeding shall  be  maintained  by  the  crown  for  the 
recovery  of  any  lands  or  rights,  after  ttventy  years 
from  the  time  that  the  same,  or  the  profits  thereof, 
shall  have  been  received  or  exercised  by,  or  on  behalf 
of,  the  crown;  or  from  the  time  that  the  crown 
shall  have  first  become  entitled  to  them  in  posses- 
sion. 

3.  That  all  reversions  vested  in  the  crown,  which 
are  expectant  upon  the  determination  of  a  base  fee^ 
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shall  be  void;  and  the  estates  in  fee  determinable.    chap« 
im  which  they  are  evpectant,  shall  be  enlarged  into 
estates  in  fee  simple. 

There  may  be  an  exception  (if  it  be  thought 
necessary)  of  reversions  in  estates,  in  a  registered 
list,  or  in  the  schedule  to  the  Act. 

4.  That  no  rents  shall  be  recovered  by  the  crown^ 
in  respect  of  any  lands  held  in  fee  simple,  except 
the  rents  and  lands  described  in  a  registered  list,  or 
in  the  schedule  to  the  Act ;  and, 

5.  That  no  extent,  distress,  or  other  proceedings 
for  the  recovery  of  any  debt  due  to  the  croum,  shall 
be  enforced  against  any  lands  which,  before  such 
proceeding,  shall  have  been  sold  and  conveyed  by  the 
debtor  or  accountant,  unless  the  name  of  such  debto?^ 
or  accountant  shall  have  been  entered  in  a  list  which 
may  be  inspected  in  some  register,  or  other  public 
office. 

The    present    Acts,    21   James   I.   c.  2,    and  other  Acts. 
9  Geo.  III.  c.  16,  may  be  included  among  those 
which  should  be  repealed,  for  the  purposes  of  an 
Act  to  consolidate  the  statutes  relating  to  the  land 
revenue  of  the  crown. 

Discontinuances,  and  the  effect  of  warranty, 
should  be  abolished  by  the  Act  for  preventing 
tortious  conveyances. 

The  statutes,  4  Hen.  VII.  c.  24,-10  and  11 
Will.  III.  c.  14,-14  Geo.  II.  c.  20,  might  be 
repealed,  together  with  the  other  Acts  relating  to 
fines  and  recoveries^. 

^  See  post.  Chap.  viii.  s.  3. 
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Modes  of 
ammnoe. 


CHAP.  VIII. 

OF  TITLE  BY  ALIENATION, 

Redundancies  and  defects,  and  technical  and 
anomalous  distinctions  may  be  found  and  remedied 
in  most  of  the  present  modes  of  assurance,  which 
may  be  divided  into — 1st,  Agreements — ^2d,  Deeds 
— 3d,  Fines  and  Recoveries — 4th,  Acts  of  Parlia- 
ment, and  5th,  Wilk. 


Agree- 
menu. 


Sect.  1 .     As  to  Agreements. 

Agreements  are  assurances  in  equity;  and  it  is 
highly  expedient  that  the  statute  of  frauds  should 
be  amended,  by  defining  the  evidence  which  shall 
be  necessary  to  prove  an  agreement 

Courts  of  equity,  by  enforcing  an  agreement 
partly  performed,  although  it  be  not  in  writing, 
have  overruled  the  statute,  and  let  in  the  mis- 
chiefs which  it  was  the  object  of  the  legislature 
to  prevent  \ 

Sales  of  growing  crops  and  licenses  should  be 
required,  like  the  creation  of  other  interests  in  land, 
to  be  proved  by  writing. 

The  construction  of  agreements  and  articles,  and 
particularly  of  executory  trusts,  are  among  the 
subjects  which  require  consideration. 

^  See  Mr.  Merivale's  Letter  to  Mr.  Oourtenay,  173;  and 
per  Lord  Alvanley,  in  Forster  v.  Hale,  3  Ves.  Rep.  712. 
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CHAP.^ 
VIII. 

Sect.  2.     As  to  Deeds^.  Deed*. 

The  most  common  fonn  of  conveyance  is  a  Lease  Lease  and 
and  Release,  and  the  operation  of  it  is  so  well 
understood)  that  it  will  probably  be  thought  de- 
sirable to  preserve  it. 

The  expediency  of  abolishing  the  lease  for  a  Lease  for  a 
year  is  universally  admitted ;  but  some  difference  cesw^*^ 
of  opinion  may  prevail  as  to  the  best  mode  of  sup- 
plying the  want  of  it.  The  plan  adopted  by  the 
Irish  acts  is  objectionable,  because  it  prevents  a 
deed  from  operating  as  a  release,  unless  the  lease 
for  a  year  is  mentioned  in  it,  and  therefore  requires 
an  unnecessary  form ;  and  I  will  venture  to  recom- 
mend that  a  lease  should  be  implied  whenever  it 
be  required.  If  such  an  enactment  were  made,  no 
particular  words  of  assurance  would  in  any  case 
be  necessary;  but  a  deed  containing  any  expression 
denoting  alienation  would  take  effect  as  a  release, 
grant,  surrender,  or  assignment  according  to  the 
nature  of  the  property  and  the  interests  of  the 
parties^.  It  would  also  be  unnecessary  to  state 
any  nominal  consideration,  because  no  advantage 
would  be  gained  by  the  possibility  that  the  deed 
might  take  effect  as  a  bargain  and  sale. 

I    have   already  ventured   to  suggest   that   no  NotorUoue 
assurance  should  have  any  tortious  effect^;   and  ances. 

«  App.  Qu.  72  to  82.  »  App.  Qu.  73.  76  to  77. 

*  Ante,  p.  19  to  21. — App.  Qu.  76. 
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CHAP. 

VIII. 
Sect.S. 


Diatinc^ 
tions  be- 
tween void 
And  Toid- 
able  U8I1- 
ranees 
BhcNild  be 
abolished. 


Amend- 
ment of 
other  deeds, 


that  contingent,  fiiture,  and  executory  interests, 
possibilities,  and  rights,  should  all  be  capable  of 
alienation  by  deed. 

The  abolition  of  tortious  assurances  should  be 
accompanied  by  the  removal  of  the  absurd  distinc- 
tions, which  make  some  deeds  void,  and  some  only 
voidable,  and  render  fines  and  recoveries  in  some 
cases  valid,  where  deeds  by  the  same  parties  would 
be  void.  If  a  conveyance  be  made  by  an  infant, 
lunatic,  or  idiot,  by  lease  or  release,  or  other  in- 
nocent assurance,  according  to  the  better  opinion, 
it  is  void.  If  by  feoffinent,  it  is  void  when  the 
livery  of  seisin  is  made  by  attorney,  but  only 
voidable  if  it  be  made  in  person.  A  fine  by  an 
infant  is  voidable  during  the  minority,  and  after- 
wards valid — a  fine  by  a  lunatic,  or  idiot  is  valid, 
because  his  incapacity  cannot  afterwards  be  averred. 
A  recovery  by  an  infant,  lunatic,  or  idiot  is  valid  if 
there  be  a  good  tenant  to  the  praecipe,  or  the  con- 
veyance to  the  tenant  to  the  praecipe  be  made  by 
a  voidable  assurance  and  he  appear  in  person ;  but 
if  the  conveyance  to  the  tenant  to  the  praecipe  be 
made  by  any  void  assurance,  or  he  appear  by 
attorney,  the  recovery  is  void.  These  inconsistent 
rules  do  not  depend  upon  any  useful  principles ; 
and  I  am  not  aware  of  any  good  reason  why  every 
assurance  executed  by  a  person  not  capable  of  exe- 
cuting  a  simple  deed  should  not  be  considered  void. 

The  operation  of  some  descriptions  of  deeds 
also  wants  amendnient.      No  release  of  a  part 
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should  be  construed  to  be  a  release  of  the  whole :    chap. 

VIII. 

and  there  is  no  good  reason  why  a  release  might    sect.  t. 
not  be  made  void  by  a  condition  subsequent.  ^^^^^ 

The  length   of   deeds   might  be   considerably  UnneoM- 
abridged  by  omitting  the  unnecessary  parts  of  them ;  deeds  may 
but  it  is  important  that  they  should  be  framed 
according  to  well  established  forms.     At  present, 
every  word  which  is  usually  contained  in  a  deed 
has  received  a  settled  construction,  and  the  dif- 
ferent parts  are  usually  arranged  in  a  similar  order, 
so  that  any  one  accustomed  to  the  practice  of  con- 
veyancing can  in  an  instant  refer  to  the  words  upon 
which  any  question  may  arise,  and  discover  without 
hesitation  the  whole  extent  and  operation  of  the 
instrument.      The  dispatch  and   certainty  which 
are  obtained  by  this  adherence  to  form  are  too 
valuable  to  be  sacrificed ;  and  it  is  this  considera- 
tion which  prevents  a  counsel  from  feeling  himself 
justified  in  omitting  or  improving  some  parts  of 
deeds  which  are  acknowledged  to  be  useless  or 
obsolete;  he  is  aware  that  the  difficulties  which 
would  arise  from  the  want  of  uniformity,  the  doubts 
3¥hich  the  unusual  appearance  of  his  deeds  would 
create,  and  the  confusion  which  would  be  occa- 
sioned if  every  one  were  to  prepare  deeds  in  a 
difierent  manner,  are  of  much  more  importance 
than  the  trouble  and  expense  which  are  caused  by 
a  few  unnecessary  expressions.     But  if  forms  of 
the  usual  deeds  were  prepared  by  the  commissioners 
and  sanctioned  by  government,  they  would  be  fol- 
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CHAP. 
VIII. 

Sect.S. 

PorchaBe 
deedB. 


lowed  by  the  whole  profession,  and  might  correct 
many  redundancies  and  defects. 

In  a  purchase  deed  the  recitals  of  title  would,  in 
many  cases,  be  rendered  imnecessary  by  the  abo- 
lition of  uses  to  bar  dower,  and  might  be  abridged 
in  all  cases  by  reference  to  a  general  r^istry,  which 
would  render  it  no  longer  expedient  to  state  the 
words  of  a  power  intended  to  be  exercised — or  the 
creation  of  an  entail  intended  to  be  barred — or, 
where  a  trustee  is  a  party,  to  deduce  the  title  from 
the  person  for  whose  benefit  the  trust  was  first 
created.  In  the  operative  part  I  have  already 
proposed  the  omission  of  any  statement  of  nominal 
considerations,  and  of  the  recital  of  the  lease  for  a 
year ;  and  I  think  that  the  words  in  the  past  tense, 
that  the  grantor  hath  granted,  &c.,  and  also  the 
general  words  might  be  left  out.  The  habendum  and 
tenendum  are  also  unnecessary,  and  the  absence  of 
them  would  have  the  advantage  of  preventing  the 
questions  which  arise  where  they  contain  words  of 
limitation,  which  differ  firom  those  in  the  premises. 
The  covenants  might,  I  think,  be  supplied  by  a 
general  act,  declaring  that,  unless  it  be  otherwise 
provided  by  the  deed,  every  trustee  should  be  liable 
to  such  action  as  might  have  been  brought  against 
him  if  he  had  entered  into  the  usual  covenant, 
that  he  had  not  done  or  been  privy  to  any  act  to  in- 
cumber the  estate;  and  every  grantor  for  a  valuable 
consideration  should  be  liable  to  such  action  as 
might  have  been  brought  against  him  if  he  had 
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entered  into  the  usual  covenants  for  title,  and    chap. 

VIII. 

further  assurance,  subject  to  such  incumbrances  * 

and  exceptions,  and  confined  or  extended  to  the 
acts  of  such  persons,  and  to  such  interests  as  may 
be  expressed  in  the  deed.  The  provisions  in  some 
local  acts,  that  the  words  of  conveyance  shall  have 
the  same  effect  as  covenants  for  the  title,  are  not 
sufficiently  definite,  and  therefore  leave  some  excuse 
for  the  insertion  of  the  usual  covenants ;  because 
the  operation  of  them  is  better  understood :  but  if  a 
gaieral  and  well  considered  form,  extending  to  the 
whole  kingdom,  were  created  by  act  of  parliament, 
there  would  remain  no  pretence  for  the  repetition^ 
in  every  deed,  of  covenants  which  could  have  no 
further  effect 

It  will  still  be  expedient  that  covenants  should  Covenanu 
be  inserted  at  length,  in  leases  as  well  as   in  &c. 
copartnership  deeds,  and  other  instruments  where 
it  may  be  necessary  that  the  parties  should  be 
fiilly  aware  of  their  duties. 

In  a  settlement  ^  the  part  relating  to  the  con<-  insetue- 
veyance  of  the  estate  might  be  abridged,  in  the  "^ 
manner  I  hkve  taken  the  liberty  of  suggesting, 
with  respect  to  a  purchase  deed.  The  limitations 
would  be  shortened  by  rendering  it  unnecessary  to 
limit  a  use  to  the  grantor,  until  the  deed  is  to  take 
effect^,  or  estates  to  trustees  to  preserve  contingent 
remainders''';  and,  perhaps,  if  a  proper  regulation 

»  App.  Qa.  83.  147.  •  Ante,  p.  48.— A  pp.  Qu.  79. 

^  Ante,  p.  55. — App.  Qu.  96. 
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CHAP,    respecting  waste  were  made,  the  words  allowirig  a 
tenant  for  life  to  commit  waste  might  be  omitted^ — 


Sectt. 


powers  of  distress  and  entry  might  be  omitted,  if 
such  remedies  were  given  to  every  jointress*^ — a 
short  declaration  might  be  allowed  instead  of  the 
pr^esent  long  form  to  create  cross  remainders  ^- 
General  enactments  might  also  provide  for  the 
clause  which  invariably  follows  a  power  of  appoint- 
ment, that  the  appointed  share  shall  be  brought 
into  hotchpot  ^^;  and  the  clause  for  the  accumula- 
tion of  the  rents  during  minorities  might  be  sup- 
plied if  such  annual  sum  were  allowed  as  should 
be  specified  by  the  deed,  or  directed  by  the  court 
of  chancery  for  maintenance.  The  trusts  of  the 
terms  for  securing  pin-money,  jointure,  and  younger 
children's  portions"  might  be  abridged  by  an 
enactment,  declaring  the  mode  in  which  any 
money  secured  by  a  term  should  be  raised  and 
applied ;  and  it  might  be  provided  that  every  such 
term  should  cease  when  the^  trusts  may  become 
unnecessary  or  be  satisfied  ".  The  usual  powers  of 
leasing  at  rack-rent**  and  granting  repairing**  leases 
without  taking  any  fine — and  of  enfranchisement**^ 
— and  partition*'^ — might  be  given  to  every  tenant 
for  life,  and  to  trustees  named  in  the  settlement, 

•  App.  Qii.  90,  91.  93.  »  App.  Qu.  100. 

»  App.  Qu.  106.  "  App.  Qu.  Ill  to  113. 

«  App.  Qu.  J  01  to  104.  w  App.  Qu.  104,  105. 

"  App.  Qu.  126.  "  App.  Qu.  128. 

'•  App.  Qu.  130.  "  App.  Qu.  131. 
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or",  where  there  are  no  such  trustees^  to  a  public  chap, 
officer  ^^  during  die  minority  of  the  person  entided 
in  possession — ^and  the  usual  powers  of  granting 
building^  or  mining  leases,  sale  and  exchange '', 
might  also  be  given  to  a  tenant  for  life,  with  the 
^nsent  of  such  trustee  or  officer.  Thr  mnnnrr 
aindioni»-of  appointing  new  trustees  might  be 
given  to  the  surviving  or  continuing  trustees,  or 
the  personal  representative  of  the  last  trustee'^  with 
die  con^^^f  die  person  beneficially  entided  if  of 
age  ,  m  wnfcn  any  power  ot  jomturmg  or  chargmg 
with  portions  to  die  extent  to  be  named  in  the 
deed,  should  be  exercised,  might  also  be  declared.' 
The  clause  (never  omitted  except  by  mistake)  for 
making  the  receipts  of  the  trustees  effectual  dis- 
charges^, would  be  rendered  useless,  by  restraining 
the  rule  of  equity,  which  requires  persons  paying 
money  to  trustees  to  see  to  the  application  of  it ; 
and,  if  the  rights  and  liabilities  of  trustees  were 
defined^,  there  would  be  no  pretence  for  the 
clauses  for  regulating  their  indemnity  and  reim* 
bursement.  All  the  enactments  which  have  been 
mentioned,  must  be  liable  to  any  exceptions  and 
qualifications  to  be  expressed  in  the  deed.  But  if 
the  acts  contained  the  forms  which  are  most  gene- 
rally approved,  I  think  that  very  few  cases  would 
occur,  in  which  any  other  provisions  would  be 

»  App.  Qu.  132 .  "•  App.  Qu.  133. 

*  App.  Qu.  133.  «  App.  Qu.  133. 

«  App.  Qu.  140  to  146.  •»  App.  Qu.  142. 

••  App.  Qu.  136.  "*  App.  Qu.  136. 
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CHAP,    considered  necessary,  and  a  Tast  source  of  litigation 
would  be  stopped  by  avoiding  questions  upon  the 

Sect.  i«  '  .  ^  . 

constructions  of  powers.  At  present,  a  power 
frequently  contains  some  peculiar  expressions ;  and 
so  far  constitute  a  new  law  £br  the  creation  or 
disposition  of  an  estate :  questions  as  to  the  mean* 
ing  of  powers  often  arise  from  clerical  errors ;  but 
the  construction  of  powers  contained  in  a  general 
act  would  soon  be  decided,  and  leave  no  room  for 
inaccuracy  or  doubt 

Fonnsof         If  simple  forms  of  deeds  aie  prepared  and 

parliament,  properly  Sanctioned,  I  would  recommend  that  the 
variety  of  forms  of  conveyances  authorised  by  dif- 
ferent acts  of  parliament  be  made  void ;  and  that 
the  usual  forms  be  adopted  in  all  cases. 

Indentures.  The  absurd  distinction  of  an  indenture  might  be 
abolished  by  an  enactment,  declaring  that  every 
deed  should  have  the  same  effect  as  if  it  were 
indented. 

EngroM-         Some  improvemoit  mifi:ht  be  made  in  the  man* 

ment.  ,  \  ® 

ner  in  which  deeds  are  engrossed. 
Ezeeotion.  The  modc  of  cxccution  of  all  deeds  should  be 
made  similar;  and  I  would  recommend  that  signing 
as  well  as  sealing  and  a  witness,  should  be  required 
in  every  case^.  Sealing,  except  in  the  case  of  a 
corporation,  is  in  the  present  age  of  no  use  as  a 
proof  of  the  validity  of  an  instrument;  but  I 
apprehend  that  it  must  be  retained  in  order  to  keep 
up  the  distinctions  between  deeds  and  agreements 
and  specialties  and  simple  contracts. 

»  App.  Qu.  116,  117.— -Aole,  p.  59. 
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CHAP. 

vin. 


Sect.  3.     Of  Fines  and  Recoveries^. 


I  THINK  that  fines  and  recoveries  should  be  entirely  objection* 

«     1 .  •■     J  to  fines  and 

abOilShea.  recoTerles. 

They  are  fictitious  and  circuitous  modes  of  ac- 
complishing purposes  which  might  be  efiected  by 
simple  and  direct  forms  of  assmrance^,  and  are 
incumbered  with  technical  requisites  which  give 
rise  to  numerous  and  intricate  questions;  while 
they  have  not  any  necessary  connexion  with  the 
objects  for  which  they  are  used. 

The  numerous  treatises  on  the  laws  of  fines  and 
recoveries— the  various  statutes  relating  to  their 
forms — and  the  great  parts  of  the  text  books  which 
are  occupied  by  details  connected  with  them— 
sufficiently  prove  that  they  are  extensive  sources  of 
difficulty  and  litigation. 

Fines  are  not  open  to  so  many  objections  as  Qaestions 
recoveries :  they  can  be  levied  at  any  time ;  and  on  fineiu 
few  questions  can  be  raised  with  reference  to  the 
estates  of  the  parties  to  them,  to  which  more  direct 
modes  of  assurance  would  not  also  be  liable. 

The  principal  questions  which  arise  upon  a  fine 
are :  whether  it  be  of  the  proper  kind — whether 
the  estate  be  sufficiently  comprised  in  it — whether 
the  proceedings,  and  especially  the  proclamations, 
have  been  correct — whether  it  has  relation  to  the 

«  App.  Qtt.  148  to^l.  "  App.  Qu.  151. 
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CHAP,    deed  for  leading  or  declaring  the  uses  of  it — and 

Sect.  3.     whether  such  deed  has  been  executed  by  all  the 

proper  parties. 

Qaestioiui        ^  recovcry  can  be  suflFered  only  during  term 

t^mm^  time,  and  its  validity  depends  upon  the  question 

^••-  whether  the  estate  of  freehold  in  possession  has 

been  conveyed  by  all  necessary  parties,  within  the 

term,  to  the  person  against  whom  the  fictitious 

action  is  supposed  to  be  brought,  and  who  is  called 

the  tenant  to  the  praecipe.      Questions  also  arise 

upon  a  recovery  whether  the  writ  was  of  the  proper 

kind,  and  was  brought  against  the  proper  person ; 

whether  the  estate  was  sufficiently  comprised  in 

the  proceedings ;  and  whether  the  proper  party  was 

vouchee. 

oinectiou       I^  ^^h  fiucs  and  recoveries  the  estate  is  specified 

^M  ^d     ^  so  many  acres  of  land,  &c.  in  such  a  parish, 

recoveiiei.   g^^  .  ^^^  although  it  is  particularly  described  in 

the  accompanying  deed,  the  fine  or  recovery  is 
frequently  defective  because  the  words  or  parcels 
are  not  sufficient  to  comprise  every  part  of  the 
estate  *^. 

The  requisites  as  to  the  kind  of  fine,  and  the 
proclamations — as  to  the  nature  of  the  writ  upon 
which  the  recovery  is  suffered — and  as  to  the  free- 
hold being  vested  in  the  tenant  to  the  prsecipe — 
are  merely  technical,  and  have  no  direct  relation  to 
the  objects  intended  to  be  effected. 

•  App.  Qu.  150. 
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The  expense,  as  well  as  the  trouble  and  delay,  chap, 
occasioned  by  fines  and  recoveries**,  are  very  much  Secus. 
augmented  by  the  numerous  proceedings  relating 
to  them,  which  must  be  passed  by  the  solicitor  at 
different  offices.  Besides  the  essential  acts  to  be 
done  before  a  judge  or  commissioners,  or  the  court, 
the  solicitor  must  obtain  documents  from  eight '^ 
different  offices  to  pass  a  fine,  and  from  four^ 
offices  to  complete  a  recovery,  and  must  visit  some 
of  the  offices  several  times  in  different  stages  of  the 
proceedings. 

Fines  are  used  for  the  following  purposes :  objecto  of 

let  To  convey  or  bar  the  interests  of  married  ^®*' 

women  ^. 
2nd.  To  convert  an  estate  tail  into  an  estate  in 
fee^,  determinable  upon  the  fidlure  of 
issue,  which,  when  the  reversion  in  fee  is 
vested  in  the  same  person,  will  merge  in 
it,  and  give  him  the  fee  simple. 
3rd.  To  pass  or  release  contingent  remainders,  or 

executory  interests  or  powers. 
4th.  To  bar  contii^ait  remunders. 

*»  App.  Qu.  148. 

*■  Cursitor's  Office— Judges  Chambers— AUenaiion  Office 
—Return  Office— Warnmt  of  Attorney  Office— Custos  Bre- 
vium  Office— King's  Silver  Office— Chirographers'  Office. 

»  Cursitor's  Office— Clerk  of  the  Recoveries'  Office— Alien- 
ation Office— Seal  Office. 

»  App.  Qu.  162.        "  ^  App.  Qu,  171. 
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CHAP,    deed  for  leading  or  declaring  the  uses  of  it — and 

Sect.  3.     whether  such  deed  has  been  executed  by  all  the 

proper  parties. 

QuestioDs        ^  recovery   can  be  suflFered  only  during  term 

w!*Iw)w^  time,  and  its  validity  depends  upon  the  question 

^•^  whether  the  estate  of  freehold  in  possession  has 

been  conveyed  by  all  necessary  parties,  within  the 

term,  to  the  person  against  whom  the  fictitious 

action  is  supposed  to  be  brought,  and  who  is  called 

the  tenant  to  the  praecipe.      Questions  also  arise 

upon  a  recovery  whether  the  writ  was  of  the  proper 

kind,  and  was  brought  against  the  proper  person ; 

whether  the  estate  was  sufficiently  comprised  in 

the  proceedings ;  and  whether  the  proper  party  was 

vouchee. 

obwctiou       I^  both  fines  and  recoveries  the  estate  is  specified 

^OT  imd     ^  so  many  acres  of  land,  &c.  in  such  a  parish, 

&c. ;  and  although  it  is  particularly  described  in 

the  accompanying  deed,  the  fine  or  recovery  is 

frequently  defective  because  the  words  or  parcels 

are  not  sufficient  to  comprise   every  part  of  the 

estate  *®. 

The  requisites  as  to  the  kind  of  fine,  and  the 
proclamations — as  to  the  nature  of  the  Moit  upon 
which  the  recovery  is  suflfered — and  as  to  the  free- 
hold being  vested  in  the  tenant  to  the  praecipe — 
are  merely  technical,  and  have  no  direct  relation  to 
the  objects  intended  to  be  effected. 

•  App.  Qu.  160. 
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The  expense,  as  well  as  the  trouble  and  delay,  chap, 
occasioned  by  fines  and  recoveries  **,  are  very  much  Sect.  s. 
augmented  by  the  numerous  proceedings  relating 
to  them,  which  must  be  passed  by  the  solicitor  at 
different  offices.  Besides  the  essential  acts  to  be 
done  before  a  judge  or  commissioners,  or  the  court, 
the  solicitor  must  obtain  documents  from  eight '^ 
different  offices  to  pass  a  fine,  and  irom  four^ 
offices  to  complete  a  recovery,  and  must  visit  some 
of  the  offices  several  times  in  different  stages  of  the 
proceedings. 

Fines  are  used  for  the  following  purposes :  objecto  of 

1st  To  convey  or  bar  the  interests  of  married    ^ 

women  ^. 
2nd.  To  convert  an  estate  tail  into  an  estate  in 
fee^,  determinable  upon  the  fiiilure  of 
issue,  which,  when  the  reversion  in  &e  is 
vested  in  the  same  person,  will  merge  in 
it,  and  give  him  the  fee  simple. 
3rd.  To  pass  or  release  contingent  remainders,  or 

executory  interests  or  powers. 
4th.  To  bar  contii^ent  reminders. 

»  App.  Qu.  148. 

"  Corsitor's  Office— Judges  Chambers— Alienation  Office 
— Return  Office— Warnmt  of  Attorney  Office— Custos  Bre- 
vium  Office — ^King's  Silver  Office — Chirographers'  Office. 

»  Cursitor's  Office— Clerk  of  the  Recoveries'  Office— Alien- 
ation Office— Seal  Office. 

»  App.  Qa.  162.        "  ^  App.  Qu.  171. 
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CHAP,    deed  for  leading  or  declaring  the  uses  of  it — and 

Sect.  3.     whether  such  deed  has  been  executed  by  all  the 

proper  parties. 

QuettioDs        -A.  recovery  can  be  suflFered  only  during  term 

^^j^J^  time,  and  its  validity  depends  upon  the  question 

^^^  whether  the  estate  of  freehold  in  possession  has 

been  conveyed  by  all  necessary  parties,  within  the 

term,  to  the  person  against  whom  the  fictitious 

action  is  supposed  to  be  brought,  and  who  is  called 

the  tenant  to  the  praecipe.      Questions  also  arise 

upon  a  recovery  whether  the  writ  was  of  the  proper 

kind,  and  was  brought  against  the  proper  person ; 

whether  the  estate  was  suflGiciently  comprised  in 

the  proceedings ;  and  whether  the  proper  party  was 

vouchee. 

objectioDs        ^^  hoth  fiucs  and  recoveries  the  estate  is  specified 

^OT  i^d     ^  so  many  acres  of  land,  &c.  in  such  a  parish, 

recoreries.   ^^  .  ^^^  although  it  is  particularly  described  in 

the  accompanying  deed,  the  fine  or  recovery  is 
frequently  defective  because  the  words  or  parcels 
are  not  sufiicient  to  comprise  every  part  of  the 
estate  *®. 

The  requisites  as  to  the  kind  of  fine,  and  the 
proclamations — as  to  the  nature  of  the  writ  upon 
which  the  recovery  is  sufiered — and  as  to  the  free- 
hold being  vested  in  the  tenant  to  the  praecipe — 
are  merely  technical,  and  have  no  direct  relation  to 
the  objects  intended  to  be  effected. 

•  App.  Qu.  160. 
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The  expense,  as  well  as  the  trouble  and  delay,  chae 
occasioned  by  fines  and  recoveries^,  are  very  much  sect.  s. 
augmented  by  the  numerous  proceedings  relating 
to  them,  which  must  be  passed  by  the  solicitor  at 
different  offices.  Besides  the  essential  acts  to  be 
done  before  a  judge  or  commissioners,  or  the  court, 
the  solicitor  must  obtain  documents  from  eight '^ 
different  offices  to  pass  a  fine,  and  from  four^ 
offices  to  complete  a  recovery,  and  must  visit  some 
of  the  offices  several  times  in  different  stages  of  the 
proceedings. 

Fines  are  used  for  the  following  purposes :  objects  of 

IsL  To  convey  or  bar  the  interests  of  married    ^' 

women  ^. 
2nd.  To  convert  an  estate  tail  into  an  estate  in 
fee^,  determinable  upon  the  fiiilure  of 
issue,  which,  when  the  reversion  in  fee  is 
vested  in  the  same  person,  will  merge  in 
it,  and  give  him  the  fee  simple. 
3rd.  To  pass  or  release  contingent  remainders,  or 

executory  interests  or  powers. 
4th.  To  bar  contingent  remainders. 

*»  App.  Qu.  148. 

'■  Cumtor's  Office— Judges  Chambers — ^AUenation  Office 
—Return  Office— Warrant  of  Attorney  Office— Custos  Bre- 
vium  Office— King's  SUver  Office— Chirographers'  Office. 

»  Cureitor's  Office— Clerk  of  the  Recoveries'  Office— Alien- 
ation Office— Seal  Office. 

»  App.  Qn.  162.        "  ^  App.  Qu.  171. 
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CHAP,    deed  for  leading  or  declaring  the  uses  of  it — and 
Sect.  3.    whether  such  deed  has  been  executed  by  all  the 
proper  parties. 

QuettioDB  -A.  recovery  can  be  suflFered  only  during  term 
time,  and  its  validity  depends  upon  the  qu^tion 
whether  the  estate  of  freehold  in  possession  has 
been  conveyed  by  all  necessary  parties,  within  the 
term,  to  the  person  against  whom  the  fictitious 
action  is  supposed  to  be  brought,  and  who  is  called 
the  tenant  to  the  praecipe.  Questions  also  arise 
upon  a  recovery  whether  the  writ  was  of  the  proper 
kind,  and  was  brought  against  the  proper  person ; 
whether  the  estate  was  sufficiently  comprised  in 
the  proceedings ;  and  whether  the  proper  party  was 
vouchee. 

In  both  fines  and  recoveries  the  estate  is  specified 

^^T^d  ^  s^  many  acres  of  land,  &c.  in  such  a  parish, 
&c. ;  and  although  it  is  particularly  described  in 
the  accompanying  deed,  the  fine  or  recovery  is 
frequently  defective  because  the  words  or  parcels 
are  not  sufficient  to  comprise  every  part  of  the 
estate  *^. 

The  requisites  as  to  the  kind  of  fine,  and  the 
proclamations — as  to  the  nature  of  the  writ  upon 
which  the  recovery  is  sufiered — and  as  to  the  firee- 
hold  being  vested  in  the  tenant  to  the  praecipe — 
are  merely  technical,  and  have  no  direct  relation  to 
the  objects  intended  to  be  effected. 

•  App.  Qu.  160. 


ObjectioBB 
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The  expense,  as  well  as  the  trouble  and  delay,  chap. 
occasioned  by  fines  and  recoveries  ^,  are  very  much  Sect.  & 
augmented  by  the  numerous  proceedings  relating 
to  them,  which  must  be  passed  by  the  solicitor  at 
different  offices.  Besides  the  essential  acts  to  be 
done  before  a  judge  or  commissioners,  or  the  court, 
the  solicitor  must  obtain  documents  from  eight '^ 
different  offices  to  pass  a  fine,  and  firom  four^ 
offices  to  complete  a  recovery,  and  must  visit  some 
of  the  offices  several  times  in  diffeient  stages  of  the 
proceedings. 

Fines  are  used  for  the  following  purposes :  objects  of 

IsL  To  convey  or  bar  the  interests  of  married    ^ 

women". 
2nd.  To  convert  an  estate  tail  into  an  estate  in 
fee^,  determinable  upon  the  £ulure  of 
issue,  which,  when  the  reversion  in  fee  is 
vested  in  the  same  person,  will  merge  in 
it,  and  give  him  the  fee  simple* 
3rd.  To  pass  or  release  contingent  remainders,  or 

executory  interests  or  powere. 
4th.  To  bar  contingent  remainders. 

«  App.  Qu.  148. 

*■  Carsitor's  Office— Judges  Chambers— AUenaiion  Office 
—Return  Office— Warrant  of  Attorney  Office— CustoB  Bre- 
viam  Office — ^King's  SUver  Office — Chirographers'  Office. 

"  Cursitor's  Office — Clerk  of  the  Recoveries'  Office — ^Alien< 
ation  Office— Seal  Office. 

»  App.  Qu.  162.        '  •*  App.  Qu.  171. 
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CHAP. 

VIII. 

Sect.  3. 


Objects  of 
'recoTeriea. 


Modes  of 


Sttgpested 
in  hea  of 
fines  and 
reooreries. 
To  convey 
the  estates 
of  married 
women. 


5th.  To  bar  future  rights  by  estoppel^. 
6th.  To  gain  a  title  by  non-claim  ^. 

Recoveries  are  used  only  for  one  purpose,  viz. — 
To  enlarge  into  a  fee  simple,  an  estate  tail  in  pos- 
session or  an  estate  tail  in  remainder,  with  the 
concurrence  of  the  person  entitled  to  the  freehold 
in  possession. 

A  recovery,  as  well  as  a  fine,  may  be  used  as  a 
conve3rance  of  the  estate  of  a  married  woman,  or  to 
bar  contingent  remainders,  or  operate  by  estoppel ; 
and  such  purposes  are  often  included  in  a  recovery 
suffered  in  order  to  bar  an  estate  tail ;  but,  in  conse- 
quence of  a  fine  being  a  more  simple  and  less  expen- 
sive mode  of  assurance,  a  recovery  is  never  suffered 
unless  it  be  intended  to  bar  an  estate  tail. 

The  uses  of  fines  and  recoveries,  which  it  is 
desirable  to  preserve,  may,  I  think,  be  much  better 
effected  in  the  following  manner. 

1 .  The  conveyance  of  the  estate  or  interest  of  a 
married  woman  might  be  authorized  to  be  made 
by  a  deed*''  with  an  acknowledgment  of  her  con- 
sent to  it  before  a  public  oflScer,  or  perhaps  before 
commissioners^;  and  it  is  desirable  that  greater 
care  should  be  required,  than  is  usually  taken  to 
ascertain  that  the  wife  understands  the  effect  of  the 
deed,  and  willingly  consents  to  it^. 


»  App.  Qu.  166. 
^  App.  Qu.  162. 
»  App.  Qu.  156. 


«  App.  Qu.  167.  170. 
^  App.  Qu.  154.  160. 
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A  similar  power  should  be  given  with  respect  to    chap. 
lands  held  in  ancient  demesne,  equitable  estates    Sect.  a. 
in   copyholds,   and   reversionary    and   contingent 
interests. 

2.  An  estate  tail  might,  I  think,  be  authorized  to  To  bar 
be  barred  by  a  deed*°  expressly  declaring  the  inten*  ud  re- 
tion**,  and  enrolled  or  registered**.  mamdew. 

To  such  a  deed  might  be  given  the  effect,  w}iich 
is  now  produced  by  a  recovery  of  enlarging  the  estate 
taU  into  a  fee  simple,  and  barring  the  remainders 
or  reversion,  where  the  tenant  in  tail  is  entitled  in 
possession^,  but  not  in  all  cases  ^  where  there  are 
preceding  estates  of  freehold. 

Under  almost  every  settlement  a  father  becomes 
tenant  for  life  with  remainder  to  his  son  in  tail,  and 
when  the  son  attains  the  age  of  twenty-one,  he  and 
his  father  can  together  acquire  the  fee  simple  by  a 
recovery,  and  dispose  of  it  in  any  manner  they  may 
think  proper.  They  usually  settle  it  on  the  marriage 
of  the  son,  and  in  most  cases  the  fortune  of  the 
wife  is  applied  in  satisfaction  of  existing  charges. 
Some  provision  is  made  for  the  son  and  his  wife 
duriiig  the  lifetime  of  the  father,  after  whose  death 
a  life  estate  is  given  to  the  son,  and  a  jointure  and 
portions  secured  to  his  wife  and  yoimger  children ; 
and,  subject  thereto,  the  estate  is  settled  on  his 


•  App.  Qu.  171.  «  App.  Qu.  181.  207  to  209. 

«  App.  Qu.  182.  «  App.  Qu.  180. 

♦*  App.  Qu.  183.  187. 
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CHAP,    sons  in  succession,  and  after  them  to  his  younger 

VIII.  wo 

Sect  5.    brothers. 

During  the  lifetime  of  the  fether,  the  son  u 
unable,  without  his  concurrence,  to  incumber  the 
estate,  because  he  can  dispose  only  of  a  reversionary 
estate  during  his  own  life  and  the  continuance  of 
his  issue,  which  may  determine  before  his  father  s 
death,  and  therefore  does  not  afford  a  marketable 
security  for  money.  An  estate  is  thus  preserved  in 
a  femily  for  many  generations,  while  it  is  never 
unalienable  for  a  longer  period  than  the  policy  of 
the  law  will  allow.  The  law  respecting  settlements 
appears  to  me  in  this  respect  to  be  very  perfect**. 

But  a  tenant  in  tail  in  remainder  cannot  suffer  a 
recovery,  if  the  freehold  in  possession  be  vested  in 
a  trustee  or  mortgagee,  or  in  the  owner  of  a  prior 
estate  of  firediold  who  may  have  no  interest  in  the 
welfare  of  the  family ;  while  on  the  o&er  hand,  if  a 
tenant  in  tail  in  remainder  after  his  father's  Me  estate 
obtain  the  concurrence  of  the  freeholds  in  posses- 
sion, he  can  bar  not  only  his  own  issue,  but  his 
younger  brothers,  and  all  other  persons  entitled  in 
remainder,  without  his  father's  consent  I  dunk 
that  both  these  cases  require  alteration.  The  advan- 
tages of  the  present  law  are,  that  it  empowers  the 
head  of  a  family  to  make  a  proper  arrangement  for 
its  future  benefit,  and  to  prevent  an  improvident 


^  See  Mr.  Sugden*8  Letter  to  Mr.  Humphreys,  Sd  edition, 
p.  10  to  14. 
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son  firom  squandering  the  property  before  he  comes    chap. 
mto  possession  of  it ;  but  the  necessity  of  the  con-    Sect,  k 
currence  of  the  freeholder  in  possession,  when  he  is 
a  stranger,  has  no  relation  to  these  desirable  objects, 
and  may  be  used  to  defeat  them. 

I  therefore  venture  to  suggest,  that  the  deed  of 
a  tenant  in  tail  in  remainder  should  not  give  him 
more,  than  a  fee  determinable  on  failure  of  his 
issue,  or  have  any  other  operation  than  that  of  a 
fine,  when  his  father,  grandfather,  or  uncle,  or  any 
relation  in  possession  of  a  peerage  which  may 
descend  to  him,  is  entitled  to  the  estate  of  free- 
hold in  possession,  unless  such  relation  be  a  party 
to  the  deed ;  and  where  the  father  is  living,  and 
entitled  to  a  preceding  estate  of  freehold  not  in 
possession,  I  would  require  his  consent,  together 
with  that  of  the  freeholder  in  possession,  if  such  a 
relation  as  I  have  mentioned,  or  alone,  if  the  free- 
holder be  a  stranger^.  According  to  the  present 
law,  when  an  uncle  is  tenant  for  life  in  possession, 
with  remainder  (he  having  no  issue)  to  a  father 
for  life  with  remainder  to  a  son  in  tail ;  the  son,  not 
keeping  on  good  terms  with  his  father,  may,  with 
his  imcle's  assistance,  bar  the  remainders  without 
his  father  s  consent  I  do  not  think  that  such  a 
power  should  be  preserved,  because  it  tends  to  the 
extinction  of  all  filial  dependence  and  mutual 
good  feeling  between  the  father  and  the  son. 


46 


App.  Qa.  183  to  197. 
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CHAP.        With  respect  to  the  cases,  where  the  freehold  is 

VIII. 

Sect.  3.  vested  in  a  stranger,  it  may  be  objected  that  the 
power  of  a  tenant  in  tail  in  remainder  to  bar  the 
remainders  over,  should  not  be  increased*"^;  and 
that  if  A  be  tenant  in  possession,  with  remainder 
to  B  in  tail,  with  remainder  to  C ;  B  ought  not  to 
be  allowed  to  bar  the  estate  of  C,  without  the  con- 
sent of  A ;  but  I  think  the  inconveniences  of  such 
a  power  are  of  much  less  importance  than  its  ad- 
vantages. C's  chance  is  of  very  trifling  value, 
because  B  may  bar  it  after  the  determination  of 
A's  estate,  and  during  its  existence  with  the  con- 
currence of  A ;  and  therefore  it  is  not  a  sufficient 
object  for  suspending  the  alienation  of  the  estate. 
If  the  person  who  made  the  settlement  had  wished 
to  preserve  C's  chance  as  long  as  possible,  he 
might,  instead  of  making  B  tenant  in  tail,  haive 
given  him  an  estate  for  life,  with  remainder  to  his 
sons,  &c.  in  tail,  in  which  case  C  s  remainder  could 
not  have  been  barred,  until  a  son  of  B  arrived  at 
the  age  of  twenty-one. 

The  power  at  present  vested  in  the  freeholder  in 
possession,  when  a  stranger,  is  never  exercised  for 
the  benefit  of  the  family,  and  is  often  made  the 
means  of  extortion,  and  sometimes  favoiirs  the 
indulgence  of  enmity  or  caprice^. 

The  advantage  of  preserving  the  useful  control 
of  the  head  of  a  family  is  the  only  object,  which 

^  App.  Qu.  195.  «  App.  Qu.  187. 
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appears  to  me  to  be  of  sufficient  importance  to  chap. 
require  any  restriction  on  the  power  of  alienation  Sect.  a. 
by  a  tenant  in  tail  in  remainder^. 

I  am  not  aware  of  any  objection  to  give  the 
power  of  barring  the  remainders  to  the  owner  of  a 
base  fee,  which  he  can  exercise  at  present,  by  ob- 
taining the  concurrence  of  the  person,  who  would 
have  been  entitled  under  the  estate  tail  if  it  had 
not  been  barred  * 

In  my  observations  respecting  the  statutes  of 
limitation,  I  have  ventured  to  suggest  that  the 
time  should  be  shortened,  during  which  estates 
may  be  recovered  by  persons  entitled  to  remainders 
after  estates  tail.  They  are  one  of  the  most  fre- 
quent causes  of  the  extraordinary  length  of  ab- 
stracts, and  insecurity  of  titles^ 

It  appears  to  be  more  convenient  to  authorize 
estates  tail  in  lands  of  the  tenure  of  ancient 
demefflie  and  copyhold,  to  be  barred  by  a  deed  to 
be  entered  on  the  rolls,  than  by  any  proceedings  in 
the  lord's  court**. 

It  will  be  proper  to  give  persons,  who  are  en- 
titled to  an  estate  tail  in  contingency  or  expectancy, 
the  same  power  of  barring  the  issue  by  a  deed, 
which  they  can  now  exercise  by  a  fine ". 

It  will  probably  be  thought  advisable,  to  extend 
the  power  of  barring  entails  by  deed  to  money  to 
belaid  out  in  land,  and  thus  prevent  the  necessity, 

•  App.  Qu.  187.  »  App.  Qu.  198,  199, 

"  See  ante,  p.  1 12  to  116.         •»  App.  Qu.  204,  206. 
«  App.  Qu.  171.  175. 
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CHAP,    in  such  cases,  of  an  application  to  tlie  court  of 
vm.       , 
Sect.  3.    cnanceiy . 

It  will  also  be  proper,  to  continue  the  present 
laws  for  peventing  tenants  in  tail  after  possi- 
bility, and  tenants  of  estates  tail  created  by  the 
crown  for  public  services,  from  barring  the  issue  in 
tail  or  remainders.  In  my  remarks  on  the  statutes 
of  limitation,  I  have  suggested  that  reversions  in 
the  crown  after  other  estates  tail  should  be  got 
rid  of**. 

It  is,  I  think,  unnecessary  to  continue  the  re- 
striction, which  prevents  a  woman  from  barring  an 
estate  tail,  which  she  may  have  acquired  from  her 
husband  or  his  ancestors.  The  rule  has  occasioned 
several  technical  distinctions.  Such  estates  tail 
have  become  obsolete,  and  no  good  reason  can  be 
assigned  for  preserving  them. 

It  might  also  be  thought  desirable,  to  declare  that 
a  deed  executed  for  barring  an  estate  tail  should 
not  affect  the  estate  or  powers  of  any  tenant  for  life, 
who  may  be  a  party  to  it. 

The  deed  for  barring  the  entail  and  remainders, 
might  I  think  be  executed  and  take  effect,  when- 
ever it  might  be  required,  and  not,  like  a  recovery, 
be  confined  to  term  time.  I  believe  that  such  an 
alteration  would  preserve  many  settlements  from 
being  barred,  because  an  act  which  can  be  done 
at  any  time  is  seldom  carried  into  effect,  unless  it 
is  called  for  by  some  immediate  object,  while,  if  it 
cannot  be  done,  except  at  certain  times,  it  is  usual 

"  Ante,  p.  118. 
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to  take  advantage  of  the  first  opportunity ;  and  I    chap. 
am  confident,  that  many  tenants  in  tail,  who  have    Sect,  k 
no  occasion  to  make  a  settlement,  or  provide  for  a 
family,  suffer  recoveries  as  soon  as  they  can,  to 
avoid  the  possibility  of  being  prevented  firom  doing 
so  at  any  future  time,  when  it  may  be  desirable. 

3.  I  have  suggested,  that  contingent  remainders.  For  trnw- 
executory  estates,  and  possibilities  coupled  with  t^^^t^ 
an  interest,  which  may  now  be  released  and  de-  ^Tre!'* 
vised  at  law,  and  assigned  in  equity,  should  be  ^^^ 
made  alienable  by  deed^;   and  that  all  powers 
which  are  simply  collateral,  as  well  as  all  other 
powers  (except  such  as  may  be  in  the  nature  of 
trusts)  should  be  capable  of  being  released^. 

4.  I  have  also  suggested  that  the  power  of  Ab  to  the 
destroying  contingent  remainders  should  be  abo-  ofcootin- 
lished^.  A  father  cannot  deprive  his  children  of  ^dTn. 
their  estates  after  birth,  and  there  is  no  reason  why 

he  should  be  able  to  do  so  before  they  are  bom. 
The  power  of  barring  contingent  remainders  is 
always  prevented  in  well  drawn  instruments,  by 
giving  an  estate  to  trustees  for  that  purpose ;  and 
it  can  never  be  exercised  without  a  disregard  of 
justice,  and  of  the  intention  of  the  parties  by  whom 
the  estate  was  settled. 

5.  The  doctrine  of  estoppel  is  one  of  great  diffi-  As  to  estop. 

culty,  and  requires  much  consideration.    It  appears  ^ ' 

» 

**  Ante,  p.  55.  136.— App.  Qu.  81. 
«  Ante,  p.  58.— App.  Qu.  108. 
^  Ante,  p.  66.  159.— App.  Qu.  97. 
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CHAP,    to  me  to  be  advisable,  to  extend  to  a  deed  at  law, 

VIII. 

Sect.  i.  the  same  operation,  by  way  of  estoppel,  which  it 
has  in  equity ;  but  I  conceive  that  there  can  be  no 
objection  to  the  destruction  of  the  power  of  estoppel 
by  fine*. 
Astonon-  6-  I  RDa  clcarly  of  opinion,  that  the  power  of 
giving,  or  confirming  a  title  by  nonclaim,  in  five 
years,  ought  to  be  taken  away^.  It  is  unjust  that 
one  person  should  be  able  to  recover  his  estate  at 
any  time  within  sixty  years;  while  another,  who 
lost  his  property  in  the  same  manner,  and  is  equally 
entitled  to  relief,  should  be  absolutely  deprived  of 
his  estate  at  the  end  of  five  years.  The  objects  of 
the  statutes  of  limitations  are  to  render  titles  more 
safe,  and  to  prevent  a  family  from  losing  an  estate, 
to  which  they  have  long  thought  themselves  en- 
titled. The  wilful  wrong  doer  is  entitled  to  no 
protection,  but  the  loss  of  an  estate  to  a  family 
who  have  long  enjoyed  it,  is  a  great  evil,  and  of 
more  importance,  than  the  benefit  occasioned  by 
the  acquisition  of  it,  to  those  whose  rights  have 
remained  dormant.  The  statute  of  nonclaim,  how- 
ever, gives  a  protection  to  the  wilful  wrong  doer, 
which  is  not  likely  to  be  acquired  by  those,  who  are 
innocently  enjoying  the  property  of  other  persons. 
If  a  man  knowingly  obtains  possession  of  an  estate, 
by  wrong,  he  can  levy  a  fine  and  gain  a  secure  title 
to  it  in  five  years ;  but  if  a  person  enters  under  the 
belief  that  he  is  entitled,  he  does  not  think  of  incur- 

«»  App.  Qu.  166.  »  App.  Qu.  167  to  170. 
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ring  the  trouble  and  expense  of  levying  a  fine,  and    chap. 
his  family  may  be  deprived  of  the  estate  after  the    Sect  s. 
lapse  of  more  than  fifty-nine  years.    In  my  remarks 
on  the  statutes  of  limitation  ^,  I  have  recommended 
that  one  uniform  period  of  limitation  be  estab- 
lished. 

There  are  several  other  injurious  consequences  odiermw- 
of  fines  and  recoveries,  of  which,  many  take  effect  conae- 
contrary  to  the  intention  of  the  parties,  and  they  ^Hand 
would  be  got  nd  ot,  if  my  suggestions  were  carried 
into  effect : — 

1.  A  person  believing  himself  to  be  a  tenant  in 
tail,  But  being  only  tenant  for  life,  or  years,  forfeits 
his  estate  by  levying  a  fine  ^*. 

2.  Fines  and  recoveries  sometimes  destroy  powers 
to  which  the  parties  to  them  may  be  entitled  ^. 

3.  Fines  create  estates  of  freehold  by  wrong; 
and  I  have  suggested  that  all  tortious  estates  should 
be  abolished^. 

And,  4.  Fines  and  recoveries  in  the  King's 
Courts,  of  lands  which  happen  to  be  of  the  tenure 
of  ancient  demesne,  turn  them  into  frank  fee ;  and 
may,  together  with  the  titles  of  all  persons  claiming 
under  them,  be  avoided  by  the  lord  of  the  manor, 
at  any  distance  of  time,  by  a  writ  of  disceit  ^. 

I  think  it  much  more  advisable,  to  express  what 
shall  be  the  effect  of  the  deeds  which  may  be  sub- 
stituted for  fines  and  recoveries,  than  to  declare  that 

••  Ante,  p.  102.        "  App.  Qu.  166.      «  App.  Qu.  166. 
^  Ante,  p.  21.— App.  Qu.  166.        •'  App.  Qu.  21. 
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chap:    such  deeds  shall  have  the  same  operation  as  fines 

VIII. 

soct.  5.  and  recoveries,  with  certain  exceptions.  Although 
the  forms  of  the  proceedings,  necessary  to  the 
yaUdity  of  fines  and  recoveries,  are  veiy  oompU- 
cated,  the  objects  of  them  are  extremely  simple ; 
and  such  of  their  effects,  as  it  appears  desirable  to 
preserve,  are  less  numerous  than  those,  which  ought 
to  be  abolished. 
Forms  m         The  alterations  which  I  have  ventured  to  propose, 

wbich  the      .  ^      n  n  j  •  r  .J 

aiteratioiu   m  respect  of  nnes  and  recovenes,  may  be  earned 
Zlde.        into  effect  by  Acts  of  the  following  nature : — 
statutes  to       I-  A  Bill  to  repeal  all  Acts  relating  to  fines  and 
"        •  recoveries,  by  which  the  twenty-seven  following 
statutes,  or  parts  of  them,  may  be  got  rid  of  : 

8  Ed.  I.  St  4.  1  Mary,  s.  2.  c.  7. 

27    ...    St  1.  c.  1.  5  Eliz.  c.  27. 

15  Ed.  II.  14    ...  .     8. 

34  Ed.  m.  .  .  c.  16.  23    ...  .     3. 

6  Hen.  IV.  .  c.  14.  29    ...  .     9. 

1  Rich.  m.  .  c.    7.  31    ...  .     2. 
4  Hen.  VH.  .  c.  24.  43    ...  .    15. 

11 20.  10  and  11  Wm.  HI.  c.  14. 

32  Hen.  VIH.    c.  36.  4  Ann.  c.  16.  s.  15  and  16. 

34  and  35    .  .   c.  20.  14  Geo.  II.  c.  20. 

22.  32 14. 

26.  47  Geo.  HI.  sess.  2.  c.  8. 

37 19.  59 80. 

2  and  3  Ed.  VI.  c.  28.  7  Geo.  IV.  c.  45. 

As  to  the         II.   A  Bill  for  regulating  the  transfer  of  the 
S  "  property  of  married  women. 
women.  j    Married  womeny  with  the  concurrence  of  their 

husbands,  may  he  empowered  to  convey  their  land. 
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md  release  their  rights,  by  a  deed  to  be  acknow-  chap. 
kdged  before  iome  (^er  or  commissioners^  who  Secus, 
Amid  examine  them  (zpart  from  their  husbands, 
and  ascertain  that  they  understand  the  effect  of  the 
deed,  and  have  executed  it  with  their  own  consent, 
and  not  under  the  influence  of  their  husbands,  and 
should  endorse  a  certificate  of  such  examination. 

2.  A  similar  power  may  be  given  as  to  lands 
held  in  ancient  demesne,  customary  freeholds, 
equitable  estates  in  copyholds,  and  customary  and 
executory  interests^. 

The  same  act  may  contain  any  new  provisions 
respecting  the  choses  in  action  of  the  wife,  and 
the  transfer  of  her  property. 

III.  A  bill  for  regulating  the  mode  of  hairing  Astobarr. 
estates  tail  and  remainders,  by  which,  tail. 

1.  A  tenant  in  tail,  whether  in  possession  or 
remainder  or  expectancy,  may  be  empowered  by  a 
deed,  to  be  enrolled  or  registered,  declaring  such 
intention  to  enlarge  his  estate  tail  into  a  fee  simple, 
and  bar  his  own  issue,  and  all  remainders  and 
ftversions. 

2.  Estates  tail  and  remainders  in  lands  of  the 
tenure  of  ancient  demesne,  or  customary  or  copy- 
hold, may  in  like  manner  be  authorised  to  be  barred 
hy  a  deed,  to  be  entered  on  the  court  rolls. 

^  It  would  also^  I  think,  have  heen  desirable,  if  within  the 
powers  of  the  Commissioners,  to  have  recommended  a  similar 
anthority  with  respect  to  reversionary  and  contingent  interests 
in  perscMoal  property. 


ing  estates 
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CHAP.        3.   Where  money  has  been  directed  to  be  laid  out 

VIII 

Sect  3.  in  land  and  settled^  tfie  person  who  would  be  tenant 
in  tail  of  the  land  may  be  empowered^  in  like 
manner,  to  bar  the  estate  tail  and  remainders,  and 
to  become  entitled  to  the  money. 

4.  It  should  be  provided,  that  if  the  fatfter  of 
any  tenant  in  tail  in  remainder  be  entitled  to  a 
preceding  estate  of  freehold,  at  law  or  in  equity,  in 
possession  or  remainder ;  or  if  the  grandfather  or 
uncle  of  the  tenant  in  tail  in  remainder,  or  the 
possessor  of  a  peerage  descendable  to  him,  be  entitled 
to  thei  estate  of  freehold  in  possession,  at  law  or  in 
equity,  prior  to  the  estate  tail,  and  such  father  (if 
any),  and  such  relation,  do  not,  by  executing  the 
deed,  testisfy  their  or  his  consent  to  it,  then  such 
deed  shall  bar  Ofily  the  issue  of  the  tenant  in  tail, 
and  not  any  person  entitled  in  remainder. 

5.  The  person  entitled  to  a  base  fee  may,  when 
his  estate  comes  into  possession,  be  empowered  in 
like  manner  to  bar  the  remainders  over. 

6.  Issue  in  tail,  who  afterwards  become  entitled  in 
possession,  may  be  authorized  by  such  deed,  executed 
in  the  lifetime  of  their  aticestor,  to  bar  their  issue 
in  tail. 

7.  It  should  be  provided  that  the  act  shmild  not 
extend  to  a  tenant  in  tail  after  possibility.  See 
14  E.  b.  c.  8. 

8.  Also  that  it  should  not  extend  to  persons 
restrained  from  alienation  by  Parliament.  See 
32  Hen.  VIII.  c.  36,  s.  2. 
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And  9.  Also  that  it  should  not  extend  to  tetiants    chap. 

VIII. 

in  tail  under  grants  from  the  Crown  for  public    Sect  i. 
sa^ices. 

And  IV.  A  bill  to  authorize  the  conveyance  and  As  to  tmns- 
release  of  contingent  and  executory  estates  and  ^^eni^' 
powers,  by  vrnich, 

L  Persons  entitled  to  contingent  and  executory 
estates  may  he  authorized  to  convey  them  by  deed. 

2.  Persons  to  whom  powers  singly  collateral^  or 
any  other  powers  not  in  the  nature  of  trusts,  are 
given,  may  be  authorized  to  release  by  deed;  but 
trustees  should  not  be  able  to  release  powers  so  as  to 
Innd  their  successors. 

Or  these  provisions  might  be  contained  in  any 
bUl  for  extending,  or  altering  the  operation  of 
deeds. 

The  alterations  which  I  have  suggested  will,  I  AitentioDi 
spprehend,  get  rid  of  several  classes  of  cases  of  the  many  diffi- 
most  intricate  description.     There  \s  no  question  ano^'i^oa 
which  raises  more  frequent  or  important  objections   **  ^^' 
to  titles  than,  Whether  the  estate  of  freehold  was 
properly  vested  in  the  tenant  to  the  prsecipe  for 
suffering  a  recovery^?   and  the  regulations  pro- 
posed to  be  substituted  are  of  so  simple  a  description, 
that  many  cases  could  not  happen,  which  might  not 
be  foreseen  and  provided  for. 

«  App.  Qu.  187. 
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CHAP. 

vin. 

Sect.  4. 


Sect.  4.     Of  Private  Acts  of  Parliametit, 


Private       Private  Acts  of  Parliament  (which  are  introduced 

assuranceB    In  the  House  of  Lords  afi. estate  bills)  are  assurances 

peraoni       by  which  arrangements  are  carried  into  effect  by 

wiities.       the  authority  of  the  legislature,  for  the  benefit  of 

persons  who  are  not  yet  ascertained,  or  who,  on 

account  of  infieincy,  lunacy,  want  of  sufficient  estate, 

or  powers,  or  other  causes,  are  incapable,  by  the 

existing  laws,  of  making  or  completing  contracts. 

It  is  desira-      It  must  always  be  expedient,  that  there  should 

■achob-      be  some  power  by  which  arrangements  beneficial 

C  effected  to  the  property  of  infants,  lunatics,  the  clergy, 

meima.^'^      coUegcs,  or  hospitals,  charities  and  corporations, 

may  be  accomplished,  and  by  which  persons  (who 

would  otherwise  be  prevented  by  the  incapacity  of 

some  person,  who  may  have  an  interest,  perhaps  of 

trifling  value,  in  the  estate)  may  be  enabled  to 

make  advantageous  partitions,  leases,  settlements, 

sales,  and  exchanges;    but  it  is  desirable  that 

Parliament  should  not  be  troubled  on  every  such 

occasion,  if  there  be  any  other  mode  by  which 

such  objects  can  be  effected,  upon  certain  rule^ 

and  with  sufficient  regard  to  the  interests  of  persons, 

who  are  themselves  incapable  of  taking  care  of 

them. 

Their  di»-        The  disadvantages  of  Private  Acts  of  Parliament 

advantages.  ,  , 

are,  that  they  consume  the  valuable  time  of  the 
Houses  of  Parliament,  and  the  Judges — that  they 
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incumber  the  rolls  of  Parliament  and  the  statute    chap. 

VIII. 

book — ^that  they  are  governed  by  no  certain  rules,  Sect.  4. 
and  depend  upon  influence,  or  on  the  particular 
notions  of  the  Judges  to  whom  they  may  happen  to 
be  referred — and  that  they  are  attended  with  heavy 
expense ;  and  therefore,  while  they  accomplish  the 
wishes  of  the  owners  of  large  estates,  afibrd  no 
assistance  to  persons  of  small  property,  who  may 
be  equally  entitled  to  relief. 

The  only  advantage  of  Private  Acts  of  Parlia-  Their  ad- 
ment  is,  the  protection  afforded  to  the  interests  of 
absent  or  incompetent  persons  by  the  guarded 
forms,  the  investigation  of  the  Judges,  and  the 
security  of  the  Bank  of  England  required  by  the 
standing  orders  of  the  House  of  Lords. 

It  appears  to  me,  that  equal  advantages  might  might  be 
be  secured  by  an  extension  of  the  powers  of  the  other      ^ 
Court  of  Chancery,  together  with  the  appointment  "^*°*' 
of  such  officer  as  I  have  ventured  to  suggest ;  or  of 
a  Family  Council,  composed  of  relations,  under 
similar   regulations  to  those   of   the   Conseil  de 
Famille  in  France^. 

There  wUl  then  be  no  good  reason  why  Estate  caws  in 
Bills  should  not,  in  almost  every  case,  be  rendered  ^tate  bills 
unnecessary  by  other  provisions.  The  number  of  ^"^^e 
instances,  in  which  they  are  required,  has  been  ^ed^^i 
diminished  by  the  powers  which  have  recently  J^^^^^ 
been  given  in  public  acts,  for  enabling  exchanges  ^.  ^^^ 
to  be  made  of  glebe  lands  and  of  estates  held  in  ^'^^^  ^^'* 

»  Sec  Code  CivU,  lib.  i.  tit.  x. 

M 
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CHAP,  trust  for  charities — by  the  provisions  for  the  division 
Sect.  4.  of  parishes^  which  are  contained  in  the  acts  for 
building  and  enlarging  churches — ^and  by  the  acts 
for  enabling  conveyances  to  be  obtained  of  estates 
vested  in  trustees  and  mortgagees.  If  powers  of 
cutting  timber,  leasing,  making  enfranchisements 
and  partition,  selling  and  exchanging,  and  appoint- 
ing new  trustees,  were  contained  in  general  acts, 
and  made  legal  incidents — ^the  authorities  vested 
in  persons  entitled  in  right  of  their  churches,  and 
of  colleges,  hospitals,  charities,  and  corporations 
were  improved — and  the  confidence  reposed  in 
Courts  of  Equity,  for  taking  care  of  the  interests 
of  persons  under  disabilities,  were  extended,  imder 
proper  guards  and  regulations — but  very  few  cases 
would  remain  to  be  provided  for  by  Acts  of  Par- 
liament. 

Sect.  5.     Of  Wills. 

Rules  re-     While  a  Will  is  Considered  to  be  the  disposition 
THJk  r^      of  a  person  inops  consilii,  and  the  law  is  said  to 

quire 
amen 
ment. 


2mend.  favour  and  endeavour  to  give  effect  to  every 
intention  which  can  be  collected  from  it,  there  is 
no  mode  of  alienation  which  is  incumbered  with 
so  many  technical  rules,  or  which  is  so  frequent  a 
source  of  litigation. 

I  shall  only  notice  at  present  some  of  the 
questions  which  depend  upon  the  rule  which  con- 
fines the  power  of  disposition  to  estates  which  are 
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the  property  of  the  testator  at  the  time  of  making    chaf« 
his  will,  and  upon  the  distinctions  respecting  the    Sect.  5. 
republication   and  revocation  of  a  will,  and  the 
solemnities  with  which  it  must  be  executed ;  and  I  Questions 

reBpectinGT 

shall  postpone  the  consideration  of  the  evils,  which  mterpretn- 
are  occasioned  by  the  present  rules  of  interpretation,  pmed. 

The  principal  inconveniences  which  arise  from  inconTeDi. 
the  narrow  construction  of  the  Statute  of  Wills  rules,  that 
(founded  upon  the  word  "  having"),  that  a  devise  acquired 
can  pass  those  estates  only  of  which  the  testator  is  not  p^^ 
seised  at  the  time  of  making  his  will,  and  of  which  ^ia^^Bt 
he  continues  to  be  seised  until  his  death,  are — ^the  ropJSu*^'' 
neeessi^  of  making  a  codicil,  or  republishing  the 
will,  whenever  the  testator  acquires  another  estate 
—the    numerous    questions,    whether    a     codicil 
amounts  to  a  republication — the  revocations,  con- 
trary to  the  intention  of  the  testator,  by  any  altera- 
tion, or  intended  alteration,  in  his  estate  (such  ad 
an  imperfect  conveyance,  or  even  a  conveyance  for 
the  expressed  purpose  of  confirming  the  devise) — 
die  distinction   between  an   exchange,  which  is, 
and  a  partition,  which  is  not,   a  revocation — ^the 
question  whether  a  deed  for  effecting  a  partition 
does  or  does  not  effect  such  an  alteration  in  the 
estate  as  will  amount  to  a  revocation-— the  differ- 
ence between  law  and  equity,  where  a  beneficial 
interest  to  which  a  testator  was  entitled  when  he 
made  his  will,  passes   by   it  in  equity;  but   the 
1^1  estate  afterwfirds  conveyed  to  him  does  not 
pass,  and  where  a  mortgage  and  reconveyance  has 

m2 
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CHAP,    taken  place,  which  is  a  revocation  at  law,  but  not 

VIII.  Mr  ^ 

Sect.  5.     in  equity — and  the  distinct  rules  applicable  to  the 
disposition    by   will   of   freehold,   copyhold,    and 
leasehold  estates. 
Miybe  If  the  part  of  a  will   which   relates   to   real 

mSdng  ^  property,  like  the  other  part  which  relates  to 
effect  from  leasehold  and  personal  estates,  were  to  take  eflfect 
the  death.    ^^^^  ^^^  death  of  the  testator,  instead  of  the  date 

of  the  will,  most  of  these  inconveniences  would  be 
removed,  and  all  the  laws  and  distinctions  relating 
to  republication  would  become  unnecessary. 
Presump.  I  think  it  very  desirable  that  the  presumptive 
tionSouS  revocation  of  a  will,  either  of  real  or  personal 
lUhed.  property,  in  consequence  of  a  subsequent  marriage, 
and  the  birth  of  a  child,  should  be  abolished. 
This  rule,  like  all  others  founded  upon  presump- 
tion, is  never  attended  with  certainty;  and  its 
numerous  exceptions  and  distinctions  show  the 
difficulties  with  which  the  application  of  it  is 
attended.  It  does  not  apply,  where  either  the  wife 
or  children  are  provided  for  by  the  will,  or  where 
there  is  an  heir  by  a  former  marris^,  or  where  a 
settiement  has  been  made  on  the  children  of  the 
subsequent  marriage.  It  is  probable  that  this  rule 
defeats  oftener  than  it  promotes  the  intention  ;  and 
it  may  be  necessary,  in  some  cases,  to  rebut  the 
presumption  upon  which  it  depends  by  parol 
evidence,  which  it  was  the  chief  object  of  the 
Statute  of  Frauds  to  exclude.  If  the  claims  of  a 
wife  or  of  a  child  alone  are  allowed  to  be  disre- 
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gardedy  there  is  no  sufficient  reason  for  admitting  a  chap. 
presumption,  for  preventing  the  exclusion  of  both.  Sect  L 
It  appears  to  me  that  the  inconveniences  which 
may,  in  some  cases,  arise  by  the  neglect  of  a 
testator  to  alter  his  will,  are  not  of  so  much 
importance,  as  the  doubts  and  difficulties  which  are 
the  consequences  of  the  present  rule. 

A  testator  may  devise  every  interest  which  could  Rights 
descend  from  him,  except  a  mere  right;  and  I  devisable, 
have  ventured  to  suggest  that  rights*  should  be 
made  devisable. 

Although  the  expediency  of  requiring  different  FWe  diflfe- 
forms  of  execution,  to  guard  s^ainst  the  danger  of  j^p  the  exc- 
fraud  and  perjury,  applies  equally  to  wills  of  every  ^^j^  ^^ 
description,  smd  ought  to  depend  rather  on  the 
value  than  the  nature  of ^he  property;  there  are 
at  present  no  less  than  five  different  rules  for  regu- 
lating the  execution  of  wills.  L  For  wills  of  free- 
hold  estates — 2.  For  wills  of  copyhold  estates — 
3.  For  bequests  of  money  in  the  funds — 4.  For 
wills  of  leasehold  and  other  personal  property — 
and,  6.  For  appointment  by  wills  under  powers. 
These  varieties  of  rules  for  a  similar  purpose,  not 
only  add  to  the  intricacy  and  redundancy  of  the 
laws,  but  are  the  occasion  of  frequent  mistakes; 
because  the  circumstances  of  wills  of  personal 
estates  being  valid  without  any  witness,  and  of 
deeds  being  rarely  attested  by  more  than  two 

^  Ante,  p.  21. 
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CHAP,  witnesses,  prevent  an  unexperienced  testator  from 
Sect.  5.  supposing  that  three  witnesses  are  necessary  to 
render  valid  a  devise  of  real  property.  To  require 
that  a  devise  of  a  small  quantity  of  land  shall  have 
the  protection  of  three  witnesses,  appears  to  be 
absurd ;  while  personal  property,  to  any  extent  of 
value,  may  be  given  by  an  unattested  will.  There 
is  no  amendment  of  the  law,  the  propriety  of  which 
is  more  generally  admitted,  than  that  of  putting  an 
end  to  these  anomalies,  and  requiring  the  same 
solemnities  to  the  execution  of  every  will- 
Requisites       The  statute  of  frauds  requires  that  wills  of  real 

of  statute  of  -        .      _         .  ,         . 

frauds.  property  should  be  signed  by  the  testator,  or  some 
other  person  in  his  presence,  and  by  his  direction ; 
and  should  be  attested  and  subscribed  in  the  pre- 
sence of  three  or  four  credible  witnesses. 

Signing  It  ig  allowed  to  be  unnecessary  for  the  testator  to 

before  the  ^ 

witnesses    sign  in  the  presence  of  the  witnesses;  the  mere 

unneces-  . 

sary.  acknowledgment  of  his  signature  is  considered  to 

be  sufficient. 
Attestation      The  direction  that  the  witnesses  should  subscribe 

in  the  pre- 
sence of  the  the  attestation  in  the  presence  of  the  testator,  is 

evaded.  fouud,  in  many  cases,  to  be  inconvenient,  and  has 
been  evaded  by  the  decisions  of  the  Courts;  which 
have  held  that  a  mere  possibility  that  the  testator 
may  see  the  witness  sign  (as  through  a  broken 
window,  or  from  a  carriage  in  the  street,  through  a 
window  into  an  office),  is  a  sufficient  compliance 
with  the  requisition  in  the  statute. 

The  form  of      fhc  difference  of  the  protection  afforded  by  one 

executing  ^  ^ 
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witness,  and  that  secured  by  three,  appears  to  be    chap. 
immaterial ;  and  the  law  would  be  rendered  more    Sect  5. 
simple,  if  the  execution  of  deeds  and  wills  were  J^ds'^ly 
governed  by  similar  rules  ^.  ^  aimiar. 

I  therefore  take  the  liberty  of  recommending  suggestions 
that  devises  of  real  estates  should  take  effect  from  ^odbd. 
the  death  of  the  testator,  and  not  from  the  time  of 
his  execution  of  the  will ;  and  that  they  should  be 
governed  in  this  respect  by  the  same  laws,  and 
should  be  revocable  in  the  same  manner  as  the 
bequests  of  leasehold  and  other  personal  estate — 
that  the  presumptive  revocation  of  all  wills  by 
marriage,  and  the  birth  of  a  child,  should  be  abo- 
lished— ^that  more  than  one  witness  should  not  be 
necessaiy  to  the  validity  of  any  will ;  and  that  he 
should  not  be  required  to  sign  in  the  presence  of 
the  testator — and  that  wills  of  every  description 
should  be  invalid,  unless  executed  in  the  presence 
of,  and  attested  by,  a  witness. 

«  App.  Qu.  116,117. 
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CHAP.  IX. 

OF  THE  EVIDENCE  OF  TITLES. 

Much  bene-  There  are  no  branches  of  the  law,  in  which  go 

exp^ted     much  benefit  may  be  expected  from  the  labours 

i^'ti^aws  of  the  Commissioners,  as  in  those  relating  to  the 

SemT^  ^   evidence  of  titles. 

CauBes  of        The  cxpeusc  and  delay,  attending  the  alienation 

aS^day    of  real  property,  is  a  great  and  increasing  griev- 

Sg.^and  it  ^^^®  y  ^^d  ^^^  acknowledged  impossibility  of  ascer- 

TOMibieTo  Gaining  the  safety  of  titles,  occasions  great  difficulty 

tSbe^rofe?     ^^  selling  and  mortgaging  estates,  and  therefore 

of  tides,      diminishes  their  value. 

Caoses  of        The  principal  causes  of  expense  and  delay,  in 

expense  .  n         i  i 

and  delay,  complctmg  any  treaty  for  the  sale,  mortgage,  or 
settlement  of  an  estate,  are — ^the  investigation  of 
the  title — ^the  difficulty  of  procuring  satisfactory 
evidence  of  pedigrees  and  other  facts — the  incon- 
venient rules  relating  to  probates  of  wills  and 
letters  of  administration — the  searches  to  ascertain, 
as  far  as  possible,  that  there  are  no  charges  on  the 
estate — the  present  complicated  modes  of  assur- 
ances-;—and  the  stamp  laws. 

Causes  of        No  title  cau  be  considered,  at  present,  to  be 
insecunty.   p^pfg^^jy  gg^f^      After  the  evidence,  which  can  be 

obtained,  has  been  investigated  with  the  greatest 
care,  and  every  possible  means  of  finding  objections 
to  it  have  been  resorted  to,  there  will  still  remain 
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some  possible  causes  of  insecurity,  which  no  vigi-  chap. 
lance  or  ingenuity  can  discover.  The  principal 
of  these  are — ^the  want  of  protection  against  the 
fraudulent  suppression  of  settlements,  mor^i^es, 
and  charges — ^the  length  of  time  after  which  rights 
may  be  enforced,  which  have  been  suffered  to 
remain  dormant — the  existence  of  remainders  and 
reversions  after  estates  tail,  and  of  reversions  in 
the  crown — ^the  remedies  for  crown  debts — ^the 
want  of  limitation  of  the  remedies  of  the  crown,  in 
many  cases,  and  of  the  remedies  of  the  church  in 
all  cases — secret  acts  of  bankruptcy — ^the  provi- 
sions of  the  Insolvent  Acts,  which  avoid  securities 
given  to  creditors  within  three  months  before 
imprisonment — the  necessity  of  relying  upon  pre- 
sumptive evidence  of  facts — ^the  doctrines  of  equity, 
especially  those  relating  to  notice  and  the  obliga- 
tion of  seeing  to  the  application  of  money — and 
the  questions  of  law  (particularly  such  as  arise 
upon  the  construction  of  wills),  which  are  rendered 
uncertain  by  the  contradictory  decisions  which  have 
been  made,  and  the  practice  of  the  courts  in  which 
such  questions  are  decided. 

Many  titles,  which  really  are  perfectly  safe,  must  safe  titles 
be  treated  as  unmarketable  (or  such  as  a  court  of  marketable. 
equity  would  not  compel  a  purchaser  to  accept),  on 
account  of  the  impossibility  of  furnishing  satisfac- 
tory evidence  of  them — while,  in  many  instances, 
the  want  of  any  positive  proof  of  the  validity  of 
titles,  induces  the  courts  to  oblige  purchasers  to 
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CHAP,    take  estates,  with  titles  depending  upon  presump- 
tion, when  they  cannot  be  proved  to  be  bad,  not- 
withstanding there  may  be  some  reason  to  suspect 
their  safety, 
inconvem.       Thcsc  inconvcuiences  will  be  considerably  dimi- 
beieosened  uished  by  the  .amendments  I  have  v^itured  to 
ing^e'^     sugg^t  ^^  ^^  l^^s  relating  to  limitation  and  pre- 
HmitadcmB  scriptiou^;  and  also  by  the  alterations  which  I 
modes  of     ^^ivc  taken  the  liberty  of  recommending  for  im- 
"~~*^"-  proving  the  modes  of  assurance  ^ 
By  every         Evcfy  Other  amendment,   tending  to  simplify 
amend-       the  laws,  wiU  tend  to  diminish  the  expense,  delay, 
prindpaUy,  and  iusccurity  attending  the  transfer  of  real  pro- 
perty;  but  this  important  object  will  be   most 
effectually  promoted  by  the  following  means : — 
i8t,ByBim-      Ist,  By  rendering  more  easy  the  investigation 

plifying  the 

evidei 

title; 


evidence  of  of  the  title, — diminishing  the  length  and  quanti^ 


of  the  evidence  necessary  to  prove  it — ^and  re- 
moving the  causes  of  insecurity, 
and, 2d, By  And,  2d,  By  a  general  registry;  which  is  the 
xe^^.  only  possible  mode  of  preventing  the  fraudulent 
concealment  of  deeds,  and  of  rendering  titles 
perfectly  secure;  and  may  be  made  the  means 
of  preserving  the  proofs  of  pedigrees,  and  other 
facts,  which  at  present  can  seldom  be  shown 
with  certainty — of  affording  an  easy  reference  to 
charges,  of  which  the  existence  can  now  be  but 
imperfectly  ascertained — and  also  of  improving  the 

'  Ante,  Chap.  vii.  '  Ante,  Chap.  viii. 
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mode  of  granting  probates  of  wills  and  letters  of    chap. 
administration.  Sect/i. 

And  it  will  also  be  assisted, —  Abo. 

By  a  better  regulation  of  the  laws  relating  to  By  better 
the  stamp  duties  '.  ^stamp 

By  abolishing  the  doctrine  of  notice,  and  the  B^restnin- 
other  rules  of  equity,  which  create  unnecessary  uunntex^ 
difficulties  in  the  titles  of  estates  *.  enmce. 

And,  by  amending  the  rules  of  law  respecting  By  amend- 
the  construction  of  instruments,  particularly  those  nfeg  of 
relating  to  wills ;  and  better  regulating  the  deci-  epe^^ 
sion  of  the  questions  which  arise  upon  them*.  ^^!^^ 


Sect.  1.     According  to  the  present  Laws. 

The  deeds,  wills,  and  other  evidences  of  the  title  Contents  of 
are  shown  by  an  abstract  of  them,  which  is  de- 
livered to  the  Solicitor  of  the  party  with  whom 
the  treaty  is  entered  into ;  and,  after  having  been 
compared  by  him  with  the  orginals,  it  is  usually 
submitted  to  Counsel. 

The  expense  of  making  out  the  title  is  in  all  By  whom 
cases  sustained  by  the  owner  of  the  estate.     A  pen^are 
purchaser  pays  for  the  investigation  of  it,  and  for     ™** 
the  preparation  of  the  assurances;   but  all  these 
charges  are  borne  by  the  owner  upon  a  mortgage 
or  a  settlement. 

According  to  the  present  laws,  an  abstract  must  Abstract 
in  all  cases  show  the  title  for  at  least  sixty  years,  tab  a^e 

for  sixty 
years. 

•  Chap.  jx.  *  Chap,  xi  *  Chap,  xii 


L. 
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CHAP, 
IX. 

SecUl. 


In  some 
cases  for 
more. 

When  an 
entail  has 
existed. 


Where  no- 
tice is  given 
of  prior  in- 
struments. 


Where  old 
terms  are 
in  exist- 
ence. 


When 
deeds  of 


because^  in  some  few  instances,  the  estate  may  be 
recovered  by  the  right  owner,  or  those  claiming 
under  him,  at  any  time  within  that  period,  after  a 
wrong  doer  has  obtained  possession  of  the  estate. 

In  many  instances  the  commencement  of  the 
abstract  must  be  much  more  remote. 

When  it  can  be  discovered  that  an  entail  haa 
existed,  the  instruments  by  which  it  was  created 
and  barred  must  be  shown ;  to  prove  that  the  re- 
mainders or  reversions  were  properly  destroyed; 
because  a  person  entitled  in  remainder  or  jeversion 
after  an  estate  tail  may  recover  the  estate,  when 
the  issue  in  tail  may  happen  to  fail  at  any  distance 
of  time. 

Ancient  instruments,  mentioned  or  referred  to 
in  subsequent  deeds  or  wills,  must  be  produced; 
because  some  trust  may  be  discovered  by  them, 
and  no  length  of  time  will  bar  the  remedy  for  a 
breach  of  trust ;  it  being  considered  by  courts  of 
equity,  that  notice  of  any  instrument  is  notice  of 
all  its  contents,  and  that  a  party  who  acquires  an 
estate  with  notice  of  trusts,  shall  stand  in  the  place 
of  the  trustee,  and  be  compellable  to  perform 
them. 

Old  terms  of  years  are  usually  kept  on  foot  as  a 
protection  against  secret  incumbrances;  and  the 
deeds  which  created  such  terms,  although  more 
than  one  hundred  years  old,  and  the  assignments 
of  the  terms  must  be  stated;  and  they  usually 
afford  notice  of  other  early  deeds. 

When  an  estate  is  divided,  the  owner  of  one 
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part  of  it  keeps  the  deeds,  and  usually  gives  to  the    chap. 
owner  of  the  other  a  covenant  to  produce  them ;     SecLU 
and  such  deeds  of  covenant  necessarily  give  notice  ^^Slce 
of  old  deeds.  S^'^' 

Therefore  the  title  must  be  proved  in  all  cases  one  hun- 
for  sixty  years,  and  in  some  instances  for  centuries,  aboat  the 
The  average  period  may  be  considered  to  be  about 
one  hundred  years. 

The  expense  of  proving  and  investigating  titles  Abetracu 
is   augmenting   every   day  with    the    increasing  creasing  m 
length  of  abstracts.     If  a  title  be  shown  for  sixty  ^ 
years  it  will  usually  be  found,  that  the  part  of  it, 
which  relates  to  tUe  last  twenty  years,  exceeds  in 
length  the  part  which  contains  the  title  for  the 
preceding  forty  years.     There  are  several  causes  CaoMsof 
which  have  tended  to  occasion  the  increase. 

1st.  The  alterations  in  the  wealth  and  popula-  increase  of 
tion  of  the  country  have  emen  gfreater  facilities  in  andof  fre- 
selling  and  nusingn^oney  upon  land,  and  rendered  2S,!' 
the  transfer  of  property  more  frequent. 

2nd.  The  same  causes,  together  with  various  Moreintri- 

.<!  A*i*  1  •  cate  trans- 

commercial  negotiations,  have  given  rise  to  more  actions. 
complicated  contracts  and  transactions,  which  re- 
quire long  and  intricate  deeds. 

3d.  The  instances  are  fewer  in  which  parties  Theprac- 
marry  without  a  settlement,  or  neglect  to  leave  a  nStSigset- 

•i]  tlements 

*^*"'  and  wills. 

4th.  Much  greater  length  in  deeds  and  wills  is  The  addi- 
occasioned  by  the  numerous  additional  provisions,  ^ons^^T 
which  experience  has  shown  to  be  necessary  or  ^^  ^ 
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CHAP,  convenient.  Formerly,  when  an  estate  was  sold, 
sect/i.  it  was  conveyed  by  a  short  deed  to  the  purchaser 
in  fee,  with  a  clause  of  warranty — now  recitals 
(which  are  rendered  necessary  by  the  compli- 
cated state  of  the  title),  provisions  for  barring  the 
wife  of  dower,  and  covenants  for  the  title  and 
farther  assurance  are  inserted.  When  an  estate 
was  mortgaged,  it  was  merely  conveyed,  or  demised 
on  condition  to  reconvey,  or  to  be  void,  upon 
payment  of  the  money — now  powers  of  sale  and 
covenants  for  the  title,  as  well  as  covenants  to 
insure  against  fire,  are  usually  required.  When 
an  estate  was  settled  by  deed  ot  will,  it  was  simply 
limited  to  the  parties,  intended  to  be  provided  for, 
during  life,  and  entailed  upon  their  issue,  and 
perhaps  a  power  of  leasing  was  inserted — now 
settlements  usually  contain  limitations  of  estates  to 
preserve  contingent  remainders ;  powers  of  appoint- 
ment among  issue;  provisions  for  pin  money, 
and  jointures,  for  the  maintenance  of  infants  during 
minorities,  and  for  raising  portions  for  younger 
children ;  powers  of  jointuring  future  wives,  and 
providing  for  the  issue  of  a  future  marriage; 
and,  besides  the  mere  power  of  leasing  at  rack 
rent,  other  powers  are  given  to  grant  building 
and  improving  leases,  work  and  let  mines,  cut 
timber,  make  partition,  enfranchise,  sell  and  ex- 
change lands,  and  invest  and  vary  the  securities 
of  money  produced  by  sale,  and  to  appoint  new 
trustees. 
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5th.  The  deeds  for  exercising  the  powers  of  chap. 
charging,  and  of  appointing  new  trustees,  &c.  have  Sect/i. 
added  considerably  to  the  length  of  abstracts.  wt^'tk!*' 

6th.  In  consequence  of  the  division  of  estates,  g*^"^^ 
deeds  of  covenant  for  the  production  of  the  title  «>^en"»t  to 

^  produce 

deeds,  by  the  party  who  holds  them,  to  the  owners  *««^ 
of  the  other  parts  of  the  estate,  have  in  many  cases 
become  necessaiy. 

7th.  The  frequent  insecurity  of  titles^  in  conse-  Aangn- 
quence  ot  the  suppression  of  deeds  and  mcum-  temuand 
brances,  has  rendered  it  necessary  to  keep  on  foot  ^^^^ 
terms  of  years  and  charges,   and  to  have  them 
assigned  by  distinct  deeds  to  trustees,  in  order 
that  if  any  claim  be  made  in  respect  of  any  secret 
conveyance,  mortgage,  settlement,  or  charge,  the 
prior  term  or  estate  vested  in  the  trustee  may  be 
set  up  as  a  protection  against  it.     Such  assign* 
ments  are  a  material  addition  to  the  expense  of 
the  parties  for  whose  benefit  they  are  made,  as 
well  as  to  the  length  of  abstracts. 

Most  of  the  additional  provisions  and  deeds 
have  been  adopted  for  the  convenience  of  the 
parties,  but  several  (and  as  examples  may  be 
mentioned,  the  clause  for  authorizing  trustees  to 
give  an  efiectual  discharge,  and  in  many  instances 
assignments  of  terms  and  charges)  have  been  ren- 
dered necessaiy  by  the  mischievous  decisions  of 
courts  of  equity. 

8th.  The  numerous  cases  of  sales  of  the  estates  Proceeed- 
of  bankrupts  and  insolvents  render  the  proceedings  n^t^and' 

insolyency. 
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CHAP,    under  the  bankruptcies  and  insolvencies  necessary 

IX 

Sect.  1.  parts  of  the  title. 
More  ez-  9th.  The  more  frequent  cases  of  exchange  and 
enSScUae-  enfranchisement,  which  render  necessary  the  state- 
°^'*'  ment  and  proof  of  the  additional  titles  of  the  land 
given  in  exchange,  or  of  the  freehold  of  the 
manor. 
inciMure  10th.  Inclosure  acts,  more  than  any  other  cause, 
*^^*  occasion  abstracts  of  extraordinary  length.     If  an 

allotment  is  made  in  respect  of  two  different  lands, 
held  under  distinct  titles,  a  part  of  the  allotment  is 
subject  to  each  of  the  titles ;  and  there  being  no 
means  (except  an  act  of  parliament)  by  which  the 
allotment  can  be  apportioned^  both  titles  must  be 
proved,  in  order  to  show  a  good  title  to  any  part 
of  the  land.  It  frequently  happens  that  one  allot- 
ment is  made  in  respect  of  estates  held  under  a 
great  number  of  different  titles ;  and  I  have  known 
an  abstract  of  the  title  of  a  single  field  (part  of  an 
allotment)  contain  the  titles  of  more  than  twenty 
estates.  If  the  title  to  one  of  the  estates,  in  respect 
of  which  the  allotment  has  been  made,  be  defective, 
a  good  title  cannot  be  made  to  any  part  o£  it 
Sales  under      11th.  Many  cstates  have  been  sold  and  piir- 

the  powers 

of  public     chased  or  conveyed  under  the  provisions  of  the 

sets 

public  acts  for  the  redemption  of  the  land  tax — 
sale  of  crown  lands — sales  under  extents — sales  of 
the  estates  of  lunatics — the  exchange  of  glebe 
lands — and  the  general  inclosure  and  highway 
acts,  and  the  variety  of  new  forms  and  modes  of 
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conveyance  (dissimilar  to  any  previously  recognised    chap. 
by  the  law)  which  have  been  authorized  to  be    sect.  i. 
made  by  these  acts,  and  the  proceedings  of  courts 
of  equity  required  by  them — ^have  added  considera- 
bly to  the  complication  of  titles. 

And  12th.  The  numerous  private  acts  which  are  s«i66  under 

I*  •        n  1*  111  private 

passed  m  every  session  tor  making  canals,  harbours,  acts. 
railways,  bridges,  and  roads— for  forming  gas  and 
other  companies — and  for  improving  towns  and 
r^^lating  parishes  and  districts  with  respect  to 
the  poor,  sewers,  pavements,  &c. — all  contain  pro- 
visions for  the  purchase  of  land,  and  the  resale  of 
so  much  of  it  as  shall  not  be  wanted.  And  when 
any  land  has  been  resold,  the  powers  of  such  acts 
(which  are  very  various),  and  the  diflferent  peculiar 
conv^ances  authorized  to  be  made  by  them,  must 
be  stated  in  the  abstract. 

Besides  the  additional  length  of  abstracts,  the  Ezpensesof 
trouble  and  expense  of  procuring  other  evidences  of  mo^LedJ^ 
the  titles  contained  in  them,  have  much  increased. 

Estates  were  formerly  described  in  deeds,  by  a 
general  description  of  the  house,  the  quantity  of  Evidence  of 
land,  and  the  name  of  the  occupier;  and,  while  p^eS^ 
the  transfer  of  property  was  not  frequent,  and 
estates  remained  for  several  generations  in  the 
possession  of  the  same  family,  such  circumstances 
afforded  sufficient  means  for  ascertaining  the  par- 
ticular lands,  which  were  comprised  in  the  deeds : 
but  with  the  increase  of  the  population,  and  the 
numerous  alterations  which  now  take  place  by  the 

N 
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CHAP,    chanore  of  tenants,   the  division  of  faims   and 

IX. 

Sect.i.    estates,  and  the  erection   of  buildings;  it  often 
becomes  impossible  to  trace  the  identity  of  the 
estate,  which  is  the  subject  of  the  contract,  with 
that  described  in  the  deeds,  which  form  the  early 
part  of  the  abstract.     This  difficulty  has  made  a 
wide  opening  for  fraud ;  and  deeds  which  relate 
to  one  piece  of  land  are  often  produced  in  order  to 
show  a  title  to  another.     To  connect  the  descrip- 
tion with  the  estate,  old  plans,  leases,  extracts 
from  the  land   tax   and   parish   books,  and  the 
affidavits  of  old  persons,  are  obtained  at  a  heavy 
expense ;  and  it  may  be  safely  asserted,  that  there 
is  no   defect  which  more  frequently  renders   it 
impossible  for  a  person  who  has  a  good  title  to 
prove  it,  or  enables  a  person  who  has  a  bad  title 
fraudulently  to   exhibit   a  colourable  ownership, 
than  the  want  of  evidence  of  the  identity  of  the 
parcels. 
Evidence  of      The  cvidcncc  of  pedigrees  to  prove  descents  was 
^^^^^^'^^    formerly  supplied  by  the  Herald's  Visitations ;  and, 
at  the  same  time,  the  notoriety  respecting  the 
ownership  of  estates,  and  the  few  instances  of  a 
family  quitting  a  place  in  which  they  were  settled, 
rendered  the  probability  of  fraud  very  inconsidera- 
ble:   but  the  imperfect  manner  in  which  parish 
registers  are  kept,  and  the  frequent  occurrence  of 
transfers  of  property,  and  changes  of  residence, 
have  increased  the  possibility  of  fraud,  and  ren- 
dered it  difficult  to   obtain   proofs   sufficient  to 
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authenticate  a  pedigree.     Births,  marriages,  and    chap. 

TV 

deaths,  are  proved  by — certificates  of  registry,  with  g  * 
an  affidavit  to  identify  the  parties — copies  of 
inscriptions  on  tombstones — statements  in  proceed- 
ings in  equity — and  in  wills  and  letters  of  admi- 
nistration. The  failure  of  issue,  and  the  number 
of  children,  can  only  be  inferred  from  statements 
in  deeds,  wills,  or  proceedings ;  or  proved  by  the 
affidavits  of  old  persons  related  to  the  family. 
The  collection  of  evidence  of  this  nature  is  always 
attended  with  trouble  and  expense;  and  a  safe 
title  is  frequently  rendered  unmarketable  by  the 
want  of  it.  In  Fort  v.  Clarke  ^  the  minute  state- 
ment of  a  pedigree  in  a  deed  upwards  of  thirty 
years  old,  under  which  the  estate  had  since  been 
enjoyed,  was  not  considered  sufficient  evidence; 
and  it  was  decided  that  a  purchaser  could  not  be 
compelled  to  accept  the  title. 

One  of  the  greatest  and  most  frequent  causes  of  Probatea 

,  ,  ,  and  admi- 

expense  in  making  out  titles,  is  the  necessity  of  nbtrations. 
probates  of  wills  and  administrations  of  trustees  (in 
whom  terms  or  charges  may  have  been  vested), 
either  for  proving  the  validity  of  assignments  of 
terms,  or  for  obtaining  assignments  to  new  trustees. 
When  such  probates  or  administrations  have  not 
been  granted  by  the  proper  ecclesiastical  courts, 
new  probates  or  administrations  must  be  procured; 
and  when  the  representatives  of  a  trustee,  in  whom 
a  term  or  charge  was  vested,  are  dead,  a  limited 

«  1  Russ.  Rep.  601. 
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CHAP,    administration  to  another  trustee  is  requisite,  for 

IX. 

SecLu    ^^  purpose  of  making  an  assignment;   and  one 
such  administration  will  sometimes  cost  a  hundred 
pounds. 
Official  and      Official  and  attested  copies  of  wills  and  deeds 

attefltfid  

copies.  are  another  great  source  of  expense.  The  careless 
manner  in  which  probates  and  official  copies  of 
wills  are  made,  render  it  necessary  in  aU  cases  of 
importance  to  examine  the  original  wills ;  which 
the  rules  of  the  ecclesiastical  courts  will  not  permit, 
unless  an  office  copy  is  paid  for  or  produced. 
Therefore  a  seller,  even  when  in  possession  of  a 
probate,  is  obliged  to  incur  the  additional  expense 
of  an  office  copy.  In  numerous  cases,  occasioned 
by  the  division  of  estates  and  other  causes,  in 
consequence  of  which  one  deed  rdates  to  the  pro- 
perties of  di£ferent  persons,  the  owner  of  an  estate, 
who  has  not  the  possession  of  deeds,  is  obliged  to 
obtain  attested  copies  of  them,  for  the  puqxxse  of 
showing  the  correctness  of  the  abstract,  and  of 
delivering  them  over  with  the  estate  to  the  parties, 
to  whom  it  is  to  be  conveyed,  as  correct  evidence 
of  the  contents  of  the  title  deeds* 
SearcheBto  In  addition  to  the  expense  of  examining  the 
solicitors  ^  abstract,  and  the  evidence  by  which  it  is  supported, 
die  solicitor  of  the  parties,  interested  in  ascer-- 
taining  the  safety  of  the  title,  is  bound  to  make 
several  inquiries  and  searches,  for  the  purpose  of 
discovering  any  defects  or  any  charges  to  which 
the  estate  may  be  liable. 


for  purclias- 
ers. 
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A  suit  depending  in  the  courts  is  binding  on  all  chap. 
persons,  and  it  is  therefore  necessary  to  ascertain  sec't.'i. 
whether  the  estate  be  the  subiect  of  any  suit.  ^  p*°" 

o  J  dens. 

The  circumstance  of  any  part  of  the  estate  being  E«utet  of 
in  die  occupation  of  a  tenant,  is  considered  to  be    ""^  ' 
fiill  notice  of  the  interest  of  the  tenant^  and  of  the 
rent  and  other  terms  of  the  lease.     It  is  therefore 
necessary  to  inquire  of  every  occupier,  the  nature 
and  extent  of  his  interest. 

When  persons  are  indebted  to  the  Crown,  the  Crown 
estates,  to  which  they  may  be  entitled  during  the 
existence  of  any  part  of  the  debt,  remain  liable  to 
the  remedies  of  the  Crown,  notwithstanding  the 
sale  and  conveyance  of  them  ;  and  therefore  it  is . 
necessary,  in  all  cases,  to  inquire  whether  the 
present,  or  any  of  the  late  owners,  have  had  any 
accounts  with  the  Crown,  or  have  given  any 
securi^  for  any  receiver  or  other  public  accountant. 
The  £ict  can  never  be  ascertained  with  certainty, 
because  there  is  no  place  in  which  the  existence  or 
the  anoount  of  debts  due  to  the  Crown  can  be 
discovered  ;  but  it  is  usual,  and  is  considered 
necessary,  to  ask  the  solicitor  and  connexions  of 
the  parties  if  they  are  aware  of  any  such  debts, 
and  to  make  inquiries  in  any  of  the  public  offices, 
with  which  the  circumstances  of  an  owner  render 
it  probable  that  he  may  have  had  any  dealings. 

Judgment,  which  are  docketed  in  any  of  the  Judgmenta. 
courts  of  law,  become  liens  on  the  estates  of  the 
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CHAP,    persons  against  whom  they  are  entered  up,  and 
Sect  1.    on  those  which  he  may  afterwards  acquire.     It  is, 
therefore,  necessary  to  search  for  judgments,  in  all 
the  courts,  against  every  person,  who  may  have 
been  the  owner  of  any  part  of  the  estate.     The 
dockets,  or  books,  contain  the  names,  without  any 
other  description ;   and  when  a  judgment  against 
the  name  of  an  owner  is  discovered,  the  person, 
bound  to  show  a  good  title,  must  procure  it  to  be 
satisfactorily  proved,  that  it  applied  to  a  different 
person  of  the  same  name — ^the  latter  fact  is  usually 
shown  by  a  certificate  of  the  solicitor  who  obtained 
the  judgment,  stating  the  residence  and  description 
of  the  person  against  whom  it  was  entered  up. 
When  an  estate  has  belonged  to  several  persons, 
the  expenses  of  searching  for  judgments,  and  of 
showing  to  whom  those  which  may  be  found  relate, 
become  enormous ;  and  a  serious  difficulty  arises, 
where  the  name  of  any  of  the  owners  is  one  of 
common   occurrence.     Upwards  of  five  hundred 
judgments  will  be  found  against  any  such  name  as 
Smith,  White,  Brown,  Taylor,  &c.     In  those  cases, 
it   cannot   be    expected    that  the    owner    should 
procure  certificates   from   all  the   solicitors,   who 
obtained  the  judgments,  and  yet  there  is  no  other 
means  by  which  it  can  be  proved  that  the  title  is 
not  affected   by   them.      A   willing  purchaser  is 
usually   satisfied   with   an  affidavit  or   certificate 
from  the  solicitor  of  the  owner,  that  he  is  confident. 
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&at  none  of  the  judgments  relate  to  him ;  but  it  chap. 
has  not  been  decided  whether  the  objection  does  Sect.  t. 
not  render  a  title  unmarketable. 

Annuities,  with  a  few  exceptions,  are  required  by  Annuiuefl. 
acts  of  parliament  to  be  enrolled,  and  it  is  the  duty 
of  the  solicitor  to  search  for  them. 

If  the  estate  be  in  Middlesex,  Yorkshire,  or  the  LocaiKegia^ 
Bedford  Level,  the  local  registry  must  be  examined^ 
and  there  is  no  occasion  for  any  other  search  for 
judgments  and  annuities ;  but  in  consequence  of 
the  inconvenient  regulations  under  which  the 
registers  are  established,  and  the  unnecessary  in- 
quiries which  they  occasion,  searches  there  are 
attended  with  as  much  trouble  and  expense,  as  those 
for  judgments  and  annuities  in  other  cases. 

A  heavy  responsibility  is  imposed  upon  solicitors  Retpomi- 
in  the  examination  of  the  abstract,  and  in  searching  Boiiciton. 
for  defects  and  incumbrances.  If  these  duties  are 
not  carefully  performed,  they  are  answerable  for 
any  loss  which  their  client  may  sustain  by  their 
negligence ;  and  the  danger  of  overlooking  errors 
in  the  technical  proceedings  connected  with  different 
complicated  assurances,  or  of  a  name  in  the  various 
lists  at  the  different  offices,  and  the  other  difficulties 
of  making  accurate  searches,  must  frequently  ren- 
der them  liable  to  heavy  losses. 

The  trouble  and  difficulty  of  proving  facts,  and 
of  making  searches,  are  increasing  with  the  popu- 
lation of  the  country  and  the  business  of  the  courts  : 
and  if  some  means  of  diminishing  the  expense  of 
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CHAP,    producing,  proving,  and  investigating  tides,  which 

Sect.!,    are  now  very  bnrthensome,  be  not  afforded,  tb^sy 

will  become  enormous. 

Remedies        For  removing  the  grounds  of  expense  and  inse- 

propoeed.    ^^^j^^  occasioncd  by — ^the  long  time  after  which 

rights  may  be  recovered,  which  have  been  suffered 

to  remain  dormant — ^the  existence  of  remainders^ 

and  reversions  after  estates  tail — and  remainders 

Amending   in  the  Crowu  and  Crown  debts,  I  have  taken  the 

SfluJdto-***  liberty  of  offering  some  suggestions  in  my  remarks 

^^'  on  the  statutes  of  limitation  ^ 

Efiectof  But   although   the    alterations    which  I   have 

amend-       vcuturcd   to   proposc,    would  materially  diminish 

STien^h    tibe    length    of  abstracts,    they   would    not   pro- 

ofabstracu.  j^^^  ^^^^  effect  to  SO  grc^t  an  extent  as  might 

perhaps  at  first  be  supposed ;  for  there  would 
still  be  few  cases,  in  which  a  title  of  less  than 
fifty  or  sixty  years  could  be  considered  sufficient. 
Remainders  after  life  estafes  must  remain  in  ex- 
istence, and  might  not  come  into  possession  for 
fifty  or  sixty  years;  and  it  would  be  necessary 
to  guard  against  the  possibility  of  a  sale  by  a 
tenant  for  life.  It  would  also  be  requisite  to  show 
the  nature,  and  therefore  the  creation,  of  all  the 
estates  existing  at  the  time  of  the  commencement 
of  the  abstract.  The  distance  of  time  at  which  an 
abstract  now  usually  commences,  has  been  stated 
to  be  about  a  century ;  and  perhaps  it  would  be 

•*  '  Chap.  vu. 
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reduced  one  half,  if  the  proposed  alterations  be  chap. 
carried  into  effect,  or  any  others  of  a  similar  nature  Sect  i. 
be  adopted ;  and  if  a  general  registry  were  estab- 
lished, and  the  doctrine  of  notice  abolished,  I 
apprehend  that,  after  the  end  of  fifty  years,  an 
abstract  of  title  for  twenty  years,  with  a  search  at 
the  Register  Office  for  the  preceding  thirty  years, 
to  guard  against  remainders,  would  be  sufficient  to 
ascertain  the  safety  of  a  title. 

Some  of  the  alterations  which  I  have  ventured  Amending 
to  suggest,  for  amending  the  modes  of  assurance,  asBonnce. 
would  diminish  the  inconveniences  occasioned  by 
the  additional  provisions  in  deeds — the  conveyances 
under  acts  of  parliament — and  the  danger  arising 
from  errors  in  technical  proceedings. 

I  hope  to  show  that,  by  establishing  a  general  a  general 
registry,  with  convenient  regulations  %  and  by  '*^ 
restraining  the  interference  of  equity  ',  most  of  the 
other  difficulties  attending  the  investigation  of  titles 
may  be  advantageously  removed.  By  these  means 
the  suppression  of  settlements  and  charges  may  be 
prevented — ^the  production  of  old  deeds,  of  which 
notice  may  be  given,  assignments  of  terms,  and 
covenants  to  produce  deeds  may  be  rendered 
unnecessary — sufficient  evidence  of  the  identity  of 
parcels  and  of  pedigrees  may  be  preserved — ^pro- 
bates and  administrations  may  be  better  regulated — 
inquiries  and  searches  for  crown  debts  and  incum- 

Post.  beet.  2.  '  Chap,  xi 
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CHAP,    brances  may  be  facilitated — and  the  safety  of  a 
Sect'i.    title,  instead  of  being  a  mere  probability,  niay,  in 
almost  every  case,  be  rendered  certain. 

The  remaining  causes  of  the  great  length  of 
abstracts,  and  the  insecurity  of  titles,  should  also 
be  removed. 
Double  There  appears  to  be  no  sufficient  reason  for 

change  and  doublc  titlcs  in  cascs  of  cxchauge  and  enfranchise- 
chisement    mcut.      A  purchascr  for  land  is  not  entitled  to 
S>red  unne^  greater  protection  than  a  purchaser  for  money ;  * 
**^"*^'      and  the  title  can  be  guaranteed  by  covenants  in 
exchange,  as  well  as  in  the  case  of  a  purchase.     I 
would  therefore  propose  the  abolition  of  the  power 
of  reentry  in  cases  of  eviction,  and  I  think  that  it 
would  get  rid  of  several  obsolete  rules  and  perplexing 
distinctions.     In  my  remarks  on  tenures  ^%  I  have 
ventured  to  suggest  the  expediency  of  rendering 
enfranchisement  valid  without  a  good  title  in  the 
•   Lord. 
AUotmentg       The  Want  of  any  power  of  apportioning  allot-* 
'^t  •"    ments  under  Inclosure  acts  is  a  serious  evU,  which 
tionabie.      ghould  be  remedied  as  soon  as  possible.     It  is  the 
cause  of  many  titles  being  objectionable,  and  ren- 
ders the  abstract  of  many  others  of  ruinous  length. 
A  few  years  since  a  farmer,  who  became  entitled 
to  some  land  which  had  been  allotted  in  respect  of 
an  estate  held  under  several  titles,   incautiously 
sold  it,  without  a  previous  examination  of  his  title, 


10 
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for  two  hundred  pounds.  The  purchaser,  who  was  chap. 
a  solicitor,  insisted  that  the  seller  was  bound  by  sect.  i. 
the  contract,  which  he  had  entered  into,  to  make  out 
a  title-  It  appeared  that  a  proper  abstract,  and 
attested  copies  of  the  deeds,  would  cost  at  least 
five  hundred  pounds;  and  the  purchaser,  with 
pretended  generosity,  relieved  the  seller  from  the 
loss,  to  which  he  was  liable,  upon  having  the  land 
conveyed  for  nothing.  I  think  that  some  Master 
in  Chancery,  or  pubUc  officer,  might  be  appointed 
to  apportion  any  allotment  upon  being  satisfied, 
by  the  evidence  of  surveyors,  of  the  value  of  the 
different  parts  of  it,  and  of  the  different  estates  in 
respect  of  which  it  was  awarded. 

The  conveyances  authorized  to   be  made    by  convey- 
public   acts  of  parliament  are  usually   attended  ^bi?c"actr 
with  several  inconvenient  requisites,  and,  like  the  evidence 
exercise  of  other  powers,  receive  a  strict  construe-  ^oustoin. 
tion.      Consequently  the    evidence  necessary  to  ^^pi^S 
show,  that  all  the  forms  have  been  complied  with,  ^^^• 
becomes  a  necessary  part  of  the  title,  and  it  can 
seldom   be   obtained   without  much   trouble   and 
expense.     When   a  sale  has  been  made  by  the 
commissioners  under  the  general  Inclosure  act  for 
payment  of  expenses,  it  must  be  proved  that  six 
weeks  notice  of  the  sale  was  given  in  the  manner, 
in  which  other  notices  are  directed  to  be  published 
by  the  local  act,  which  usually  requires  certain 
advertisements,  and  the  affixing  of  the  notices  on 
the  church  door :  and  therefore  it  is  necessary  to 
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CHAP,    produce  the  newspapers,  and  an  affidavit  that  &e 
Sect.  I.    notices  were  duly  put  up.     When  a  sale  has  taken 
place  under  the  Insolvent  Debtors  act,  it  must  be 
proved  that  advertisements  were  inserted  in  the 
London  Gazette,  and  another  newspaper,  to  give 
notice  of  the  meeting  of  the  creditors  for  approving 
the  manner  and  place  of  sale,  fourteen  days  pre* 
vious  to  the  meeting ;  and  that  the  creditors  who 
signed  the  approbation  were  the  major  part  in 
value  present  at  the  meeting ;  and  the  resolution, 
and  also  the  particulars  of  sale,  roust  be  produced, 
to  show  that  the  meeting  was  held  thirty  days 
before  the  sale,  and  that  the  sale  took  place  within 
six  months  after  the  execution  of  the  conveyance  to 
the  assignee;  or,  if  six  months  had  elapsed,  an 
order  of  the  Insolvent  Court  to  extend  the  time  for 
sale  must  be  obtained.     When  a  title  is  to  be 
shown  to  land,  which  was  part  of  the  glebe  of  a 
living,   and   has  been  exchanged  under  the   55 
Geo.  III.  c.  147,  three  newspapers  must  be  pro- 
duced to  prove  that  notice  of  the  intended  exchanges 
was  given  by  advertisement,  in  certain  papers  for 
three  successive  weeks,    six  months   before   the 
exchange;  and  plans  and  valuations  both  of  the 
estate  given,  and  the  estate  taken,  in  exchange — 
the  affidavit  of  the  surveyor  to  verify  them — the 
commission  of  inquiry  directed  by  the  Bishop — 
the  return  of  it  properly  signed, — and  a  certificate 
that  the  deeds,  plans,  valuations,  commissions,  and 
returns  are  deposited  in  the  office  of  the  registrar 
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of  the  diocese,  must  be  produced ;  and  it  must  be    chap. 

IX. 

proved  that  notice  of  the  intended  exchange  was  Sect  i. 
affixed  for  three  successive  Sundays  on  a  conspicu- 
ous part  of  the  church  door,  shortly  before  the 
commencement  of  service,  six  months  before  the 
exchange — ^that  the  surveyor  who  made  the  plans 
and  valuations  was  approved  by  the  incumbent, 
patron,  and  ordinary — that  three  of  the  persons  to 
whom  the  commission  of  inquiry  was  directed 
were  beneficed  clergymen  resident  in  the  neigh- 
bourhood— that  one  was  a  barrister — that  he  was 
of  three  years  standing — that  he  was  named  by  a 
judge — and  that  such  judge  was  the  senior  judge 
named  in  the  last  commission  of  Nisi  Prius  for  the 
county.  Similar  inconvenient  regulations  are  con- 
tained in  the  powers  for  charging  rates  for  building 
and  enlarging  churches  under  the  late  acts,  and  in 
several  other  acts  which  authorize  conveyances  or 
charges  to  be  made.  In  all  these  cases  it  is  very 
desirable  that  the  preliminary  requisites  should 
not  be  a  necessary  part  of  the  title ;  and  I  would 
recommend  that  a  heavy  penalty  should  be  imposed 
on  the  persons  authorized  to  make  the  conveyances, 
or  charges,  if  they  execute  them  without  having 
ascertained  the  correctness  of  the  previous  pro- 
ceedings ;  and  that  the  execution  of  the  conveyance 
or  charge  should  be  evidence,  that  all  other  forms 
had  been  duly  complied  with.  It  appears  to  have 
been  intended  to  insert  such  a  provision  in  the 
act  for  authprizing  the  exchange  of  glebe  lands. 
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CHAP,    but,   in  consequence  of   some    errors,    it   is    in- 
sect. 1.     effectual. 
Ufluia  pro-       The  inconveniences,  occasioned  by  local  and  other 

viBiona  in  , 

local  acts  private  acts  of  parliament,  may  be  considerably 
mad«ani-  diminished  by  a  few  general  provisions.  About 
generaipro.  tweutj  clauscs  to  authorizc  the  purchase  of  land, 
pubUcacts.  SLud  the  Sale  of  such  part  of  it  as  may  not  be 
wanted,  form  part  of  some  acts  in  constant  operation 
for  improving  roads  and  streets,  and  are  inserted 
in  about  one  hundred  different  new  acts  passed 
in  every  session ;  they  vary  considerably  in  their 
language,  and  their  effect  is  but  imperfectly  under- 
stood. When  a  new  bill  is  drawn,  no  one  ventures 
to  new  model  the  old  and  usual  clauses,  and  it  is 
probable  that  any  such  attempt  would  be  resisted 
at  the  House  of  Lords ;  but  every  Counsel  adds  a 
few  words,  to  provide  for  some  omission,  or  to 
remedy  some  defect,  which  he  may  have  discovered. 
The  short  time,  in  which  bills  are  usually  prepared, 
seldom  permits  of  an  attentive  examination  of  the 
effect  of  all  the  words  in  the  clauses.  Considerable 
practice  in  advising  upon  such  acts,  and  purchases 
and  sales  which  have  taken  place  under  them,  has 
made  me  aware  of  most  of  the  numerous  defects  in 
the  usual  clauses.  And  it  is  my  intention,  as  soon 
as  I  can  find  leisure,  to  prepare  and  submit  to  the 
Commissioners  a  form  of  a  general  act,  to  apply  to 
aU  such  purchases  and  sales.  In  addition  to  the 
advantage,  which  I  hope  will  be  obtained  from  it, 
of  diminishing  the  questions  which  arise  upon  the 
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present  clauses,  it  will  render  uniform  the  titles  of    chap. 

IX 

all  estates  purchased  and  sold  under  such  acts  of    q^^^ 
parliament ;  and  it  will  relieve  both  the  local  act, 
and  the  abstract  of  the  future  title,  from  the  length 
which  is  at  present  occasioned  by  the  insertion  of 
the  clauses. 

I  hope  that  by  the  recommendation  of  the  Com- 
missioners many  cases  in  which  acts  of  parliament 
are  now  the  only  means  of  relief,  will  be  provided 
for  in  a  less  expensive  manner ;  and  I  think  that 
the  acts  of  parliament  which  may  still  remain 
necessary  would  be  improved,  and  the  length  of 
diem,  and  of  the  abstract  of  the  titles  under  them, 
would  be  lessened  by  some  general  acts  ^^,  contain- 
ing the  provisions  usually  contained  in  many  of 
them ;  several  of  which  are  rendered  necessary  by 
the  standing  orders  of  the  Houses  of  Parliament. 
Many  other  advantages  would  be  obtained  by 
such  general  acts. — Bills  in  parliament  would  be 

^'  Some  examples  have  been  stated ''^  and  among  others 
may  be  mentioned  the  advantage  of  rendering  uniform  the 
variety  of  forms,  in  which  summary  jurisdictions  are  given  to 
magistrates  for  enforcing  penalties,  and  punishing  offences, 
created  by  different  acts.  And  the  same  act  might  contain 
clauses  for  the  limitation  of  all  actions  on  account  of  any  thing 
done  by  virtue  of  private  acts,  &c.  Among  other  general 
acts,  one  might  include  the  clauses  for  enforcing  tolls  and 
duties  under  harbour,  dock,  canal,  railway,  and  turnpike  acts. 
Another  for  regulating  the  officers  under  such  acts — ^by  pre- 

"  See  ante,  p.  66. 
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CHAP,    rendered  so   short,   that  all  their  essential  parts 

IX. 

Sect  1  would  be  better  understood,  and  the  duties  of 
persons  who  arer  to  carry  them  into  execution 
would  be  rendered  less  difficult.  Both  public  and 
private  acts  might  also  be  considerably  simplified 
and  abridged  by  adopting  the  plan  first  introduced 
in  the  late  acts  upon  the  criminal  laws,  of  getting 
rid  of  the  repetition  of  both  persons  and  genders, 
and  a  series  of  the  names  of  subjects,  to  which  the 
same  regulation  is  intended  to  apply,  by  clauses 
declaring  that  the  singular  number  shall  include 
both  numbers,  &c.,  and  that  the  provisions  relating 
to  one  of  the  subjects  shall  apply  to  all  the  others. 
This  plan  was  followed  and  extended  in  the  act 
for  county  lunatic  asylums,  9  Geo.  IV.  c.  40; 
and  in  the  bills,  introduced  by  Mr.  Sugden  in 
the  House  of  Commons  during  the  last  sessions^ 
respecting  property  vested  in  persons  under  disabi- 
lities. 

venting  the  treasurer  from  being  clerk,  and  giving  the  usual 
powers  for  the  recovery  of  documents  from  officers,  and  their 
representatives,  who  may  be  dismissed  or  die.  If  such  general 
provisions  were  made,  it  would  prevent  a  multiplicity  of 
different  laws  for  similar  purposes ;  a  decision  in  one  case 
would  afford  a  rule  for  all  others  to  which  the  act  might 
apply ;  and  the  local  acts  would  be  rendered  very  short,  and 
contain  only  the  peculiar  provisions  in  which  they  would 
differ  from  each  other:  they  would  thereby  be  rendered 
intelligible,  and  any  attempt  to  smuggle  an  improper 
clause,  under  the  cloak  of  a  long  Bill,  would  become  almost 
impossible. 
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The  danger  of  insecurity  occasioned  by  secret  chap. 
acts  of  bankruptcy  should,  I  think,  be  removed,  a^j^t,  i. 
The  estates  of  tradesmen  are  rendeped  less  valuable  Secret  acts 

of  b&nk' 

on  account  of  it,  because  it  is  difficult  to  dispose  of  roptcy 

.  Bhoald  not 

or  raise  money  upon  them,  except  among  persons  affect  mno- 
who  have  confidence  in  their  solvency ;  for  purcha-  chaseiiir 
sers^  who  are  innocent  of  any  fraud,  and  cannot 
ascertain  that  an  act  of  bankruptcy  has  been  com- 
mitted lose  their  money,  as  well  as  the  estate,  if  a 
Commission  should  issue  within  two  months  after  the 
payment.  There  appears  to  me  to  be  no  reason 
why  a  trader  should  not  be  allowed  to  sell  real 
as  well  as  personal  property;  and  I  believe  that 
credit  is  very  rarely  given  to  persons  in  trade  on 
account  of  their  landed  estates.  If  however  it 
be  considered  expedient  to  prevent  traders  from 
turning  their  estates  into  money  without  any  delay, 
purchasers  or  mortgagees  might  be  allowed  to 
protect  themselves  by  depositing  the  money  in 
the  bank  until  the  two  months  shall  have  elapsed. 
The  provision  in  the  Insolvent  act  which  renders  a 
security  given  to  a  creditor  within  three  months 
before  imprisonment  fraudulent  and  void,  is  equally 
objectionable ;  and  I  apprehend  that  the  instances 
afe  not  few,  in  which  persons  who  have  advanced 
money  in  the  transfer  of  such  securities,  have 
incurred  heavy  losses. 

Titles  which  are  perfectly  safe  are  often  objec-  covenant* 
tionable,  on  account  of  the  want  of  a  valid  covenant  deed*  "^^ 
to  produce  deeds.     It  is  probable  that  by  the  l^^  nOid. 


Sect  1. 
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CHAP,  decision  in  the  late  case  of  Barclay  v.  Rain*'  nearly 
half  of  the  titles  in  the  kingdom  are  rendered  un- 
marketable. This  inconvenience  should  be  removed 
by  an  alteration  (which  is  much  required)  in  the 
whole  law  of  covenants  ^\  I  would  recommend  that 
the  cases  should  be  defined,  in  which  covenants 
might  be  taken  advantage  of  by  the  owners  for  the 
time  being  of  the  land  to  which  they  relate,  and  in 
which,  they  should  be  binding  on  the  owners  for 
the  time  being  of  the  land  belonging  to  the  person 
who  entered  into  them ;  and  that  all  the  technical 
requisites  of  privity  of  estate,  and  the  insertion 
or  omission  of  the  word  "  assigns",  should  be 
abolished.  And  I  think  it  desirable  that  this 
amendment,  at  least  as  far  as  regards  covenants  to 
produce  deeds,  should  be  made  retrospective. 


"iSim.  and  St^  Rep.  449. 

"  The  remedies  under  covenants  should  be  rendered 
capable  of  being  enforced  against  the  devisee  as  well  as 
against  the  heir  (and  it  is  to  be  lamented  that  the  bill  for 
that  purpose  which  was  brought  into  the  House  of  Commons 
by  Mr.  Sugden,  in  the  last  session,  did  not  pass) ;  and  cove- 
nants should  be  made  available  against  the  persons  in  pos- 
session of  the  property  instead  of  the  personal  representative. 
An  executor,  who  has  distributed  the  assets  of  his  testator, 
is  still  liable  to  the  extent  of  them  in  an  action  on  a  covenant, 
of  which  he  may  not  have  been  aware ;  and  when  the  legatees 
have  wasted  the  property,  he  has  no  means  of  recovering^ 
back  the  amount  of  the  damages  which  he  may  be  compelled 
to  pay. 
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CHAP. 
IX. 

Sect.  II.     Of  the  Evidence  of  Titles  with  a         ^^*-  *• 

Registry. 

The  expediency  of  a  general  registry,  to  supply  Expediency 
the  present  defects  in  the  evidence  of  titles,  is  amostu^ 
perhaps  the  most  important  of  all  the  subjects  q^^(^ 
which   require  the    consideration    of  the    Com- 
missioners.     On  account  of  the  advantages  of 
ascertaining,  with  certainty  and  facility,  the  s^ety 
of  a  title,  and  of  the  amendments  in  the  modes  of 
assurance  which  might  be  afforded  if  a  registry 
were  established,  it  would  be  attended  with  more 
eKtensive  consequences  than  any  other  alteration 
which  can  prudently  be  suggested  in  the  laws  of 
real  properly. 

The  partial  registers  which  at  {Hresent  exist  by  ob^ons 
virtue  of  local  Acts,  in  Middlesex  *^  Yorkshire  *^  fromSrin- 
and  the  Bedford  Level  ^^,   have  sometimes  been  ^udo^ 
considered  to  produce  more  evil  than  good.     But  Itto?^^ 
I  cannot  avoid  thioking  that  the  objections  to  them  ^^^ 
arise,  not  from  causes  which  are  esseatial  to  the 
nature  of  a  r^stiy,  but  from  the  inconvenient 
regulations  of  the  present  Acts,  and  the  consequent 
difficulty  of  making  accurate  searches ;  and,  more 
especially,  from  the  interference  of  equity  in  giving 
effect  to  unregistered  deeds  on  the  ground  of  notice, 

»  7  Anne,  c.  20. 

"*  3  and  4  Anoe,  c.  4. — 6  Anne,  c.  25. — 8  Geo.  11.  c.  7. 

"  15  Chas.  n.  c.  7. 

o2 
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CHAP,    by  which  it  has  repealed  the  most  beneficial  provi- 
Sect.  2.     sions  of  the  Acts,  and  increased  some  of  the  evils 
which   they  were  intended   to   remedy.     And  I 
entertain  a  confident  opinion,  that  the  establish- 
ment of  a  well  digested  registry  or  enrolment, 
properly  regulated  and  protected  from  the  inter- 
ference of  equity,  would  afford  advantages  which 
would  greatly  overbalance  its  inconveniences  and 
expense,  and  would  confer  an  essential  benefit  on 
the  country, 
he  safety        The  Safety  of  a  title  can  never  be  ascertained 
cannot  be    with  Certainty  without  a  general  registry ;  for  it  is 
vShout  a    impossible,  by  any  other  means,  to  afibrd  protection 
^^^^'      against  the  suppression  of  deeds,  which  is  one  of 
the  most  usual  and  important  causes  of  the  inse- 
curity of  titles. 
Some  in-  lustanccs  frequently  occur,  in  which  purchasers 

STcasefin  ^^^  deprived  of  their  estates  after  the  title  has  been 
ch^wre  and  cautiously  investigated,  and  every  possible  means 
ha^J^^  of  discovering  defects  in  it  have  been  resorted  to ; 
theirestoies  ^j^^  [^  jjf^g^y  }yQ  uscful  to  mention  somc  of  those 

for  want  of  •' 

a  registry,    which  havc  becu  recently  met  with  in  practice. 

An  apparently  good  title  of  eighty  years  ap- 
peared upon  an  abstract.  It  commenced  with  a 
will,  by  which  the  estate  was  devised  to  a  son  of 
the  testator,  his  heirs,  and  assigns ;  and  mortgages 
and  other  documents  followed  the  will.  After  the 
purchaser  had  enjoyed  the  property  for  a  few  years, 
it  was  discovered  that  the  original  testator  had 
been  entitled  under  a  lease  for  three  lives,  of  whom 
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the  survivor  was  recently  dead ;  and  the  estate  was    chap. 
recovered  by  a  person  claiming  under  the  lessor,    sect.2. 
The  lease  had  been  mislaid,  and  was  probably 
unknown  to  the  person  who  sold  the  estate. 

The  owner  of  two  adjoining  estates  sold  one  of 
them,   and  afterwards  devised  the  other  by  the 
description  of  '^  all  his  estates  in  the  parish ;"  the 
devisee  lived  about  thirty  years,  and  devised  his 
estates  by  a  similar  general  description ;  the  estate 
which  had  been  sold,  became  the  subject  of  arrange- 
ments with  creditors,  and  the  title  was  unsafe.     It 
came  into  the  possession  of  the  last  devisee  of  the 
other  estate,  by  his  paying  off  the  first  incum- 
brancer; and  he  afterwards  sold  the  two  estates, 
suppressing  the  sale  made  by  the  original  testator, 
and  all  the   subsequent  deeds,  and  showing  an 
apparently  good  title  to  both  of  them  by  means  of 
the  two  wills. 

A  seller  suppressed  a  settlement  he  had  made 
on  his  daughter's  marriage,  under  which  he  was 
only  tenant  for  life;  the  purchaser  (who  bought 
by  auction)  found  that  the  seller  was  a  person  of 
indifferent  character,  and  heard  a  rumour  that  the 
estate  was  settled ;  but  the  seller  made  an  affidavit 
that  no  settlement  had  existed.    The  daughter  and 
her  husband  were  both  dead,  and  the  children 
were  infants ;  and  after  a  diligent  inquiry,  no  cer- 
tain information  of  any  settlement  could  be  obtained. 
The  purchaiser  was  obliged  to  complete  his  contract, 
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CHAP,    and  after  the  seller's  death,  the  settlement  wte 

IX 

Beet!t.    produced,   and  his  grandchildren  recovered  the 
estate, 

A  person  entitled  to  an  estate  in  fee  simple, 
having  become  tenant  for  life  of  another  estate, 
obtained  a  private  Act  of  Parliament  for  effecting 
an  exchange  of  the  two  estates.  He  then  sold  the 
estate,  which  had  been  settled,  by  virtue  of  the  title 
which  he  acquired  by  the  Act,  and  afterwards  sold 
his  original  estate  by  avoiding  to  give  any  notice 
of  the  exchange  or  the  Act. 

An  estate  was  mortgaged,  and  the  evidence  of 
an  outstanding  term,  which  had  been  assigned  by 
deeds  separate  from  the  conveyance,  was  sup- 
pressed. The  estate  wa3  sold  to  a  purchaser  who 
was  ignorant  of  the  mortgage ;  and  in  consequence 
of  the  term  having  been  assigned  to  a  trustee  for 
him,  the  mortgagee  was  deprived  of  his  security. 

A  mortgagee  obtained  an  assignment  of  an  out- 
standing term,  under  a  limited  administration;  a 
second  mortgagee,  without  notice  of  the  first,  dis-^ 
covered  that  the  term  had  some  years  before  been 
assigned  by  the  executor  of  the  trustee;  and  by 
obtaining  an  assignment  of  it,  he  gained  a  priority 
over  the  first  mortgagee. 

An  estate,  subject  to  a  term  for  secikring  a  small 
portion  to  a  child  who  was  under  age,  was  mort- 
gaged to  five  different  persons,  each  of  whom 
supposed  that  his  debt  was  th6  only  charge,  except 
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the  portion.     The  trustee  of  the  term  was  in  South    chap. 

XX. 

America,  and  the  deeds  were  at  his  bankers.  The  secLS. 
child  came  of  age,  and  the  trustee  died  abroad. 
The  fifth  mortgagee  (who  was  a  near  relation  of 
the  mortgagors)  paid  off  the  portion  and  obtained 
an  assignment  of  the  term  from  the  executor  of  the 
trustee,  and  thereby  defeated  the  security  of  the 
four  prior  mortgagees. 

An  attorney  obtained,  for  the  owner  of  large 
estates,  £.3000  on  mortgage  of  one  of  his  outlying 
&nns.  The  owner,  having  occasion  for  more  money, 
employed  the  attorney  to  sell  the  farm.  He  sold 
it  to  the  tenant  for  £.4600  without  meptioning  the 
mortgage,  and  retained  £.8000  out  of  the  purchase 
money;  and  told  his  employer  that  he  had  dis- 
charged the  mortgage.  The  purchaser  was  obliged  . 
to  obtain  £.2500  on  mortgage,  to  enable  him  to 
complete  his  purchase.  Both  the  mortgagee  and 
purchaser  had  only  a  covenant  to  produce  the  title 
deeds.  A  few  years  afterwards,  the  attorney  be- 
came a  bankrupt,  and  it  was  discovered  that  he 
had  applied  the  £.3000  to  his  own  use,  and 
continued  to  pay  the  interest  to  the  mortgagee.  In 
the  mean  time,  the  seller  had  died,  and  his  per- 
sonal estate  had  been  applied  in  payment  of  his 
debts;  and  the  mortgagee  not  having  required  a 
bond,  had  no  remedy  against  his  real  estates.  The 
purchaser,  who  was  a  fanner  with  a  large  family, 
was  obliged  to  pay  both  mortgages,  and  was 
ruined. 
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CHAP.  The  frauds  most  frequently  effected,  and  which 
Sect.2.  nothing  but  a  registry  can  prevent,  are  the  sup- 
pression of  marriage  settlements,  mortgages,  and 
other  incumbrances ;  and  of  parts  of  a  title,  when 
a  colourable  title  can  be  shown  without  them ;  and 
the  substitution  of  an  instrument  relating  to  one 
piece  of  land,  as  evidence  of  the  title  to  another. 
It  is  not  an  uncommon  opinion,  among  the  yeo- 
manry, that  the  husband  and  wife  have  a  right  to 
destroy  their  settlement ;  and  that,  if  they  put  it  in 
the  fire,  they  can  afterwards  sell  the  estate :  but  i^ 
in  such  cases,  the  children  discover  a  copy  or  draft 
of  the  deed,  they  are  enabled  to  recover  the  estates 
from  the  purchasers.  The  practice  of  the  Court 
of  Chancery  affords  frequent  instances  of  suits 
between  mortgagees,  annuitants,  and  other  incum* 
brancers,  each  of  whom  had  advanced  his  money 
under  the  persuasion  that  no  other  charge  had  been 
made.  And  the  inquiries  made  by  Counsel,  on 
advising  upon  abstracts,  frequently  bring  to  light 
instruments  and  circumstances  which  have  been 
improperly  suppressed.  Several  respectable  soli- 
citors are  in  the  habit  of  omitting,  in  abstracts, 
such  mortgages,  and  other  assurances  for  temporary 
purposes,  as  have  been  satisfied ;  although  the  estate 
has  passed  by  them,  and  any  defects  in  the  recon- 
veyances or  releases  may  be  of  serious  importance 
to  the  title. 

The  name  of  the  tenant  is  usually  the  only 
circmnstance  mentioned  in  an  early  deed,  for  the 
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piurpose  of  identifying  the  land  intended  to  pass    chap. 
by  it ;  and,  therefore,  it  sometimes  happens  that  a    Secu's. 
deed,  produced  for  the  purpose  of  showing  a  title 
to  one  piece  of  land,  and  believed  by  the  seller  to 
have  conveyed  it,  is  ascertained,  by  a  careful  inves- 
tigation, to  relate  to  a  different  estate. 

The  custody  of  the  title  deeds  is  generally  con-  No  suffi- 
sidered  to  be  the  best  security  (except  the  assignment  tectum 
of  an  old  term)  against  a  fraudulent  concealment ;  ^^iT^ 
but  it  affords  no  protection  where  a  settlement  is  the  auto<Jy 
suppressed  by  a  tenant  for  life,  who  is  entitled  to 
the  custody  of  them,  or  where  a  defective  part  of  the 
title  has  been  omitted;  and  it  is  far  from  being 
an  effectual  security  against  mortgages  and  other 
incumbrances.  In  some  cases,  the  deeds  are  neces- 
sarily in  the  hands  of  other  persons,  as — where  the 
estates,  intended  to  be  sold  or  mortgaged,  are  subject 
to  prior  charges,  or  to  preceding  estates,  or  are 
partial  interests  to  be  created  under  powers  in 
settlements  or  wills — where  other  persons  are  en- 
titled to  some  of  the  estates  comprised  in  the  deeds, 
as  in  cases  of  partition — or  where  an  estate  has 
been  divided  and  given  to  different  persons  by  a 
will.  In  many  cases  there  are  duplicate  deeds, 
and  the  existence  of  a  duplicate  can  seldom  be 
ascertained.  I  met  with  a  case,  where  the  only 
deeds  in  the  abstract  were  three  settlements,  of  all 
of  which  there  were  duplicates;  and  the  owner 
had  frauduleiitly  mortgaged  the  estate  to  two  per- 
sons, each  of  whom  considered  his  security  to  be 
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CHAP,  safe,  because  he  had  the  possession  of  the  deed«y 
Sect  2.  and  was  not  aware  of  the  existence  of  the  dupli- 
cates. I  have  also  seen  cases,  in  which  the  owner 
of  an  estate,  held  under  difierent  titles,  has  obtained 
more  than  the  value  of  them,  by  delivering  some 
of  the  deeds  to  one  mortgagee  and  some  to  another. 
And  this  species  of  fraud  is  easily  effected,  in  con- 
sequence of  the  modem  doctrine  of  equity,  that  a 
mere  deposit  of  deeds  creates  an  equitable  mort- 
gage. Suits  in  Chancery,  for  determining  the 
priority  of  charges,  are  very  numerous ;  and  I 
apprehend  that  the  Commissioners  will  receive 
complaints  from  all  parts  of  the  country,  of  frauds 
which  have  been  committed  by  secret  mortgages 
and  charges,  where  the  possession  of  the  deeds 
could  not  be  obtained,  or  only  some  of  them  have 
been  delivered. 
Or  by  aft-  The  assignment  of  an  old  term  is  the  best  pro- 
temT'^'  °  tection  which  a  purchaser  or  mortgagee  can  obtain ; 
and  it  is  said,  that  the  late  Mr.  Serjeant  Hill,  and 
some  other  eminent  real  property  lawyers,  would 
never  lend  money  upon  mortgage,  or  purchase  an 
estate,  unless  they  could  have  the  security  of  an 
ancient  term  with  a  simple  title  to  it,  as  well  as  the 
custody  of  the  deeds.  But  in  many  cases  there  is 
no  such  term ;  and  in  those  in  which  it  exists,  it  is 
far  from  being  a  certain  protection.  Its  benefits 
are  liable  to  be  defeated  by  secret  assignments,  in 
the  same  manner  as  suppressed  conveyances  may 
have  been  made  of  the  freehold  (a  case  has  been 
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meDtioned  in  which '  a  prior  assignment  had  been  chap. 
made,  (see  p.  198);  and  it  is  impossible  to  ascer-  sect.'s. 
tain  whether  it  may  not  have  been  surrendered  or 
merged.  Great  trouble  and  expense  are  frequently 
necessary  to  prove  and  deduce  a  title  to  a  term,  on 
account  of — ^many  intricate  questions  of  law  relating 
to  the  merger  of  them,  and  the  construction  of 
instruments,  by  which  they  may  have  passed ; — and 
of  the  numerous  questions  of  fact  respecting  the 
survivorship  of  trustees  and  executors,  and  the 
jurisdictions  of  the  ecclesiastical  courts,  in  which 
probates  of  wills  or  administrations  may  have  been 
obtained.  Indeed,  it  may  be  questioned  whether 
the  heavy  expense  occasioned  by  assignments  of 
terms — ^in  adding  to  the  length  of  abstracts,  and 
the  evidence  to  prove  them — and  requiring,  upon 
every  alienation,  in  addition  to  the  conveyance 
another  deed  for  assigning  the  terms,  does  not 
generally  overbalance  the  advantages  which  they 
aflbrd.  When  an  assignment  of  a  term  has  been 
obtained,  and  the  title  turns  out  to  be  clear  and 
free  from  any  secret  assignment  or  surrender,  it 
will  usually  afford  protection  to  a  mortgagee,  but 
is  far  from  being  an  adequate  security  to  a  pur- 
chaser ;  for  if  it  be  set  up  against  a  secret  settlement, 
he  thereby  obtains  only  the  benefit  of  the  leasehold 
interest,  and  the  enjoyment  which  a  tenant  for 
years  is  entitled  to,  instead  of  the  freehold  estate 
which  he  contracted  and  paid  for,  and  which  is 
vested  in  the  persons  in  whose  favour  the  settle- 


206  OF  THE  NOTORIETY 

CHAP.    Livery  of  seisin  is  said,  by  Blackstone^,  ^^  To  have 
Sect.  2*    perpetuated  among  the  tenants  of  the  homage,  the 
era  of  the  new  acquisition,  at  a  time  when  the  art 
of  printing  was  very  little  known,  and  therefore 
the  evidence  of  property  was  reposed  in  the  neigh- 
bourhood, who,  in  case  of  a  disputed  title,  were 
called  upon  to  decide  the  difference;  not  only 
according  to  external  proofe  produced  by  the  par- 
ties litigant,  but  also  by  the  internal  testimony  of 
their  own  private  knowledge."    And  it  is  observed 
by  Mr.  Miller  ^^,  that,  "  When  the  population  of  a 
country  is  scattered  and  unlearned,  and  the  abun- 
dant leisure  which  they  enjoy,  is  chiefly  employed 
in  witnessing  or  recounting  the  incidents  which 
occur  in  their  neighbourhood ;  any  ceremony  which 
draws  their  attention  to  any  particular  occurrence, 
is  the  best  method  of  giving  publicity  to  it  at  the 
time,   and  ensuring  the  recollection  of  it  afier^ 
wards."  A  similar  mode  of  perpetuating  testimony 
is   still   observed,    in  walking  the  boundaries  of 
Enrollment  parishes.     When  livery  of  seisin  v^as  rendered 
troductfoir  unnecessary  by  the  Statute  of  Uses,  it  was  consi- 
of  uses.       dered  that  bargains  and  sales  would  become  the 
usual  mode  of  conveyance,  and  consequently  the 
statute  of  enrollment^  was  passed,  in  order  that 
alienation  should  retain  some  notoriobf  equivalent 
to  that  afforded  by  livery  of  seisin  *\     The  statute 
contained  an  exemption  of  lands  in  corporate  towns, 

"  2  Comm.  p.  53.  »  On  the  Civil  Law,  p.  384. 

«  27  Henry  VIII.  c.  16. 

'^  Lord  Bacon's  Use  of  the  Law,  p.  150. 
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where,  by  custom,  estates  were  conveyed  by  deed    chap. 

Sect.  2. 


enrolled,  and  for  some  time  after  the  statute  had 


passed,  livery  of  seisin  and  enrollment  were  (except 
for  a  few   particular  purposes)  the  only  known 
modes  of  alienation.     However,  since  the  intro- 
duction  of  the  conveyance  of  lease  and  release, 
which  was  invented  by  taking  advantage  of  the 
decision,   that  the  statute  of  enrollment  did  not  which  was 
extend  to  bargains  and  sales  for  years,  alienations  the  m?ei^ 
and  securities  havabeen  made  with  perfect  secrecy,  lease^and* 
and  there  are  no  means  by  which  the  existence  of  "*  *"*' 
them  can  be  ascertained. 

The   establishment   of  a  general    registry  is  Opinions  of 
sanctioned  by  the   opinions    of   several    of   our  lawyers  in 
greatest  lawyers.     That  eminent  judge  and  real  regiatry, 
property  lawyer,  Sir  Matthew  Hale,  published  a  sir  Matr 
tract,  entitled,  "  A  Treatise,  showing  how  useful, 
safe,  reasonable,  and  beneficial  the  Enrolling  and 
Registering  of  all  Conveyances  of  Lands  may  be  to 
Inhabitants  of  this  Kingdom." 

It  commences  in  the  following  manner : 

"  In  the  business  in  agitation,  touching  enroll- 
ing of  deeds,  these  things  are  considerable : 

"  1 .  The  mischief  propounded  to  be  remedied. 

"  2.  The  remedy  to  be  applied. 

"  The  mischiefs  at  present  to  be  remedied,  are — 

"  1.  The  great  deceit  committed  by  persons  by 
secret  judgments,  mortgages,  conveyances,  and 
settlements,  whereby  purchasers  are  oftentimes 
deceived,  and  creditors  defeated.      And  this  the 
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CHAP,    more  considerable  in  England,  because,    indeed, 

g^^^ '      the  great  inland  trade  we  have,  is  the  trade  of  buy- 

and  selling  of  lands,  and  the  great  security  that  is 

ordinarily  given  to  creditors  and  lenders  of  money, 

is  by  security  of  land. 

^^  2.  The  multitude  of  chargeable  and  difficult 
suits  in  law  occasioned  by  preconveyances,  secret 
mortgages,  and  other  incumbrances,  which  proba- 
bly would  be  avoided  and  lessened,  if  all  men's 
estates  lay  open  to  view  of  others. 

"Second.  The  remedy  propounded,  is  by  im 
office  of  enrollment,  or  registry  of  conveyances. 

"  In  this,  as  in  all  other  applications  of  remedies 
to  any  mischief,  there  must  be  considered — 

"  1.  How,  and  by  what  means  the  remedy  inay 
be  commensurate  to  the  mischief 

"  2.  Whether  the  remedy  or  the  application 
thereof,  in  such  manner  as  it  may  be  commensurate 
to  the  mischief,  be  feasible  or  not  ? 

"3.  Admit  it  to  be,  then  what  inconveniences 
may  otherwise  be  introduced  by  the  application  of 
the  remedy  ? 

"  1.  If  the  inconveniences  introduced  by  it,  be 
greater  than  the  benefit  it  gives,  the  remedy  is  to 
be  rejected. 

"2.  If  the  inconveniences,  thereby  occasioned, 
be  over-weighed  by  the  benefit,  then  it  may  be 
entertained. 

"  But  with  due  consideration  or  provision  that 
these  inconveniences,  introduced  by  the  remedy, 
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may,  with  as  much  prudence  as  may  be,  obviated,  chap. 
pfevented,  removed,  or  very  much  allayed  by  suit-  sect.'«. 
able  provisions  against  them." 

He  then  states,  that  care  must  be  taken  that 
no  room  be  left  for  any  such  deceit  by  secret  con- 
veyances or  incumbrances ;  and  therefore  all  deeds, 
instruments,  and  charges  creating  any  estate  or 
mterest,  must  be  required  to  be  enrolled. 

Afterwards  he  shows  that  the  difficulties  of 
enrolling  estates,  which  had  already  been  created, 
appeared  to  be  insuperable ;  ^^  although  to  provide 
a  remedy  as  large  as  the  disease,  a  registry  should 
not  only  look  forward,  but  must  also  look  backward ; 
there  being  a  stock  of  latent  incumbrances  which 
might  serve  to  cheat  the  present  age,  and  the  next 
also." 

He  then  mentions  the  difficulties  of  enrolling 
deeds  for  the  time  to  come,  which  I  shall  notice 
among  the  other  objections  to  a  register,  and  pro- 
ceeds. 

'^  If  it  be  objected,  that  these  difficulties  and  in- 
conveniences be  but  imaginable,  or  easily  superable 
by  prudent  provisions,  and  all  the  inconveniences 
objected,  may  be,  in  like  manner,  remedied ;  since 
we  daily  see  in  copyhold  manors,  and  in  some 
great  precincts,  as  for  instance,  the  Taunton  Manor, 
all  men's  estates  are  enrolled  or  so  registered,  that 
it  prevents  all  possible  fi^ud  by  preconveyance, 
and  hath  brought  great  quiet  and  security  to  men's 
estates,  without  the  least  sense  of  any  of  the  ob- 
jected difficulties  or  inconveniences. 

p 
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CHAP.         "  I  answer— 

Sect.  2.  <<  1 .  That  the  cases  are  not  like  enrolments  of 
copies  of  court  roll,  or  within  a  prirate  manor, 
which  serves  hut  a  small  precinct ;  but  the  thing 
in  proposal  is  intended  for  a  great  kingdom. 

^^  2.  There  it  hatli  been  long  since  bc^n,  and  so 
hath  been  carried  down  in  succession  of  time,  and 
rendered  ^miliar,  and  custom  and  usage  hath  ac- 
commodated the  practice ;  but  if  it  were  now  to  be 
b^un,  and  taken  in^  especially,  all  former  estates, 
it  would  be  very  difficult  to  be  put  in  use,  even  in 
a  considerable  manor  or  borough,  much  more  in  a 
great  kingdom." 

And  he  then  expresses  his  opinion,  that 
^Mt  is  true,  that  if  all  conveyances  of  lands  were 
for  time  to  come  registered,  it  would  in  process  of 
time  do  .much  good,  and  prevent  many  suits  and 
irauds,  though  perchance  ihe  present  age  may  not 
-find  the  advantage  of  it;  and  certainly  it  ¥ras 
the  great  design  of  the  statute  27  Hen.  VIIL  of 
Enrolments  to  have  brought  up  that  method  of 
assurances ;  and  had  it  been  pursned,  it  itad  before 
this  time  been  brought  to  great  perfection,  and 
done  much  of  that  good  which  is  now  intended 
by  h." 

He  concludes  with  some  regulations  for  a  re- 
gister, which  were  better  adapted  to  the  circum- 
stances of  the  country  at  the  time  of  the  Common- 
wealth than  to  those  of  the  present  day ;  when  so 
great  an  increase  has  taken  place  in  the  transfer 
and  division  of  property,  and  in  the  number  of 
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provisions  in  deeds,  and  also   in  the  &cility  of    chap. 
communication ;    and  wjben   the   inconveniences,    Sect.*^. 
attending  the  mode  of  registry,  required  by  the 
presait  local  acts,  have  been  ascertained  by  ex- 
perience. 

The  Tract  of  Sir  Matthew  Hale  appears  to  have 
been  published  i^  1694;  but  it  was  probably 
written  prior  to  1652 ;  for  the  celehraited  commis- 
sion of  twenly-one  members  appointed  by  th^ 
House  of  Commons  in  1651,  to  ^^  ixiquire  of  the 
inconveniences  of  the  law,"  of  which  he  was  the 
person  first  named,  prepared  a  bill,  in  1652,  for  a 
general  roister  upon  the  plan  which  he  jcecom- 
mended:  it  was  printed  in  1653^;  and  the  ques- 
tion stated  in  the  Tract,  as  to  whether  the  remedy 
should  be  made  retrospective,  was  disoussed  in  the 
House  of  Commons  in  a  Committee  of  the  whole 
House  for  two  days,  on  the  10th  and  1 1th  of  Octo- 
ber, 1656.  The  Tract  (as  well  as  the  bill)  is  published 
inthe  Somers'  Tracts,  edited  by  Sir  Waiter  Scott^ 
who  has  prefixed  to  it  the  following  note. 

'^  This  treatise  is  not  mentioned  m  any  lUt  of 
the  works  of  the  eminent  judge  to  whom  it  is 
ascribed.  The  system  of  registering  all  deeds 
affecting  the  sale  or  mortgage  of  landed  property 
has  been  adopted  in  Scotland  with  great  adva9- 
tage ;  but  diough  frequently  prc^osed,  there  have 

"  Somers*  Tracts,  by  Sir  Walter  Scott,  vol.  vi.  p.  191. 

»  Vol.  xi.  p.  81. 
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CHAP. 

IX. 
Sects. 


Lord 

Keeper 

North. 


been  found  great  practical  difficulties  in  the  intro- 
duction of  such  a  system  into  the  law  of  England." 

It  is  said  in  the  life  of  Lord  Keeper  North  ^^ 
that  he  was  extremely  desirous  that  a  roister  of 
titles  to  land  should  be  settled,  and  worked  se- 
riously upon  it. 
Shepherd.  Shepherd,  the  author  of  the  Touchstone,  in  his 
England's  Balme^,  recommended  the  establish- 
ment of  a  register,  stating  that  there  is  no  security 
for  men's  lands  or  possessions,  and  they  can  never 
say*they  are  their  own. 

The  evils  occasioned  by  the  want  of  a  register 
are  strongly  stated  in  the  preface  to  the  first  edition 
of  Lord  Chief  Baron  Gilbert's  Treatise  on  Tenures. 
It  is  there  said,  ^^  he  has  clearly  explained  the  reason 
of  those  public  ceremonies  and  acts  of  notoriety 
required  by  the  feudal  law,  for  the  acquiring,  pos- 
sessing, and  transferring  of  feuds,  and  which  were 
formerly  equally  requisite  in  our  common  law 
tenures,  viz.  liveries,  attornments,  &c.,  the  disuse 
whereof  has  not  only  occasioned  an  uncertainty  in 
many  titles  and  estates,  bot  also  introduced  that 
mischievous  practice  of  private  and  secret  feoff- 
ments by  lease  and  release,  covenants  to  uses,  &c., 
and  which  in  consequence  has  introduced  a  deluge 
of  perjuries,  forgeries,  and  other  corruptions  over 
the  common  law,  and  which  can  never  be  rectified, 

»•  Life  of  Lord  Keeper  North,  p.  209.— Miller  on  Civil 
Law,  p.  388. 
»  P.  115.— MiUer  on  Civil  Law,  p.  387. 
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or  the  mischief  redressed*  till  the  common  law  be    chap. 

IX* 

in  that  particular  restored  to  the  ancient  method    sect.2. 
of  passing  estates  in  pais,  or  by  some  public  act  of 
notoriety." 

And  it  is  observed  by  Mr.  Justice  Blackstone,  Biackstone. 
after  describing  the  different  species  of  deeds  ^. 
"  In  these  there  is  certainly  one  palpable  defect,  the 
want  of  sufficient  notoriety :  so  that  purchasers  or 
creditors  cannot  know^  with  any  absolute  certainty, 
what  the  estate,  and  the  title  to  it,  really  are,  upon 
which  they  are  to  lay  out,  or  to  lend  their  money. 
In  the  ancient  feodal  method  of  conveyance  (by 
^ving  corporal  seisin  of  the  lands)  this  notoriety 
was  in  some  measure  answered;   but  all  the  ad- 
vantages  resulting  from  thence  are  now  totally 
defeated  by  the  introduction  of  deathbed  devises 
and  secret  conveyances  :  and  there  has  never  been 
yet  any  sufficient  guard  provided  against  fraudu- 
lent charges  and  incumbrances,  since  the  disuse 
of  the  old  Saxon  custom  of  transacting  all  convey- 
ances at  the  county  court,  and  entering  a  memorial 
of  them  in  the  chartulary  or  ledger  book  of  some 
adjacent  monastery ;  and  the  failure  of  the  general 
register,  established  by  king  Richard  the  First,  for 
the  Starrs  or  mortgages  made  to   Jews,  in  the 
capitala  de  Judaeis,  of  which  Hoveden  has  pre- 
served a  copy.     How  far  the  establishment  of  a 
like  general  register  for  deeds  and  wills,  and  other 

*  Comm.  vol.  ii.  p.  342. 


nU  register. 


214  PROCEEDING*  IN  PARLIAMENT 

CHAP,    acts  affecting  real  property  would  remedy  the  in- 
Sect.'«.    convenience  deserves  to  be  well  considered.** 
Proceed-         Attempts  have  been  made  in  parliament,  from 

ings  which      .  .  •  •  i  -i 

have  taken  time  to  time,  to  rcmovc  or  mitigate  the  evils  ooca- 
pvi^ent  sioned  by  the  concealment  of  deeds  and  incum- 
the'^^ut  of  brances,  but  the  plans  which  have  been  brought 
a  regwter.    |jj^^j^j,^j  f^^  ^  gttieral  registry  have  not  been  well 

digested,  and  the  partial  remedies  which  have  h&em, 
adopted  have  produced  but  little  benefit. 

For  a  gene-  The  firstbill  introduced  in  parliament  foragenend 
register  was  that  which  I  have  mentioned  to  have 
been  proposed  in  1652.  The  same,  or  a  similar 
bill,  appears  again  to  have  been  brought  in,  and  to 
have  occupied  much  of  the  attention  of  the  house;, 
in  1657.  Bills  for  the  same  purpose  were  ako 
brought  in  (and  most  of  them  read  a  second  time, 
and  some  of  them  referred  to  a  committee)  during 
the  reign  of  Charles  II.  in  1663,  1664,  1670,  and 
1677 — in  the  reign  of  James  II.  in  1686 — in  the 
reign  of  William  III.  in  1693,  1694,  1697,  1698, 
and  1699— in  the  reign  of  Geo.  II.  in  1734  and 
1768 — and  the  last  of  such  bills  was  introdiaced  by 
Mr.  Serjeant  Onslow  in  1816,  but  it  was  not  read 
a  second  time. 

For  local  With  the  exception  of  the  act  for  regulatii^  the 
Bedford  Level,  the  first  local  act  (for  the  West 
Riding  of  Yorkshire)  was  passed  in  1703,  and  it 
was  followed  in  1706  by  the  act  for  the  East 
Riding,  and  in  1707  by  the  act  for  Middlesex.  The 
reasons  for  passing  these  acts,  which  are  stated  in 
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the  preambles,  are  equally  applicable  to  the  whole    chap. 
kingckwi.  sii,. 

They  are  expressed  in  the  act  for  Middlesex  (7 
Ann.  c  20)  in  the  following  words : — **  Whereas 
by  the  different  and  secret  ways  of  conveying  lands, 
tatements^  and  hereditaments,  such  as  are  ill  dis- 
posed have  it  in  their  power  to  commit  fraud,  and 
frequently  do  so ;  by  means  whereof  several  per- 
sons, who  through  many  years  industry  in  their 
trades  and  employments,  and  by  great  frugality, 
have  been  enabled  to  purchase  lands,  or  to  lend 
monies  on  land  security,  have  been  undone  in  their 
purchases  and  mortgages  by  prior  and  secret  con- 
veyances^ and  fraudulent  incumbrances,  and  not 
only  themselves  but  their  whole  families  thereby 
utterly  ruined." 

At  the  same  time  that  the  bills  were  passed  for 
establishing  local  registers  in  Yorkshire  and  Mid- 
dlesex, similar  bills  were  brought  in  for  the  counties 
of  Berkshire  and  Huntingdonshire.  Bills  of  the 
same  nature  were  also  proposed  for  Derbyshire  in 
1732,  twice  for  Surrey  in  1709  and  1728,  and 
twice  for  Northumberland,  of  which  the  last  was 
in  1784.  However  the  only  other  bill  which  has 
passed  was  that  for  the  North  Riding  of  Yorkshire 
in  8  Geo.  II .  It  appears  that  roost  of  these  bills 
were  introduced  in  the  House  of  Commons  upon 
petitions  of  the  magistrates  and  grand  jury  of  the 
county,  stating  "  that  lands  were  secretly  conveyed 
by  ill  disposed  persons^  and  that  several  who  had 
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CHAP,  purchased  lands,  or  lent  money  thereon,  had  been 
Sect.  2.  undone  by  prior  and  secret  conveyances  and  in- 
cumbrances." The  act  for  Middlesex  is  the  only 
one  which  was  originated  in  the  House  of  Lords. 
Some  gene-  The  ouly  general  provisions  made  by  the  leg^ 
effectual  laturc  agaiust  danger  from  secret  deeds  and  charges, 
are  the  act  for  avoiding  voluntary  conveyances, 
which  ought  to  be  repealed^,  and  the  act  (4th 
William  III.  c.  16),  called  "  An  Act  to  prevent 
fraud  by  clandestine  mortgages,'^  which  enacts  as 
a  penalty  that  any  one  who  mortgages  his  estate, 
without  giving  notice  of  a  prior  judgment  or  mort- 
gage, shall  forfeit  his  equity  of  redemption.  This 
act,  as  far  as  relates  to  judgments,  is  useless,  because, 
by  an  act  passed  in  the  same  session^,  the  existence 
of  judgments  can  be  ascertained  by  proper  searches, 
while  an  innocent  mortgagor  may  be  deprived  of 
his  estate  by  the  ignorance  or  negligence  of  an 
agent,  who  may  have  neglected  to  cause  satisfaction 
to  be  properly  entered  up.  And  as  far  as  relates 
to  mortgages,  it  affords  no  protraction  against  fraud, 
for  if  the  prior  charge  be  sufficient  to  exhaust  the 
whole,  or  nearly  the  whole  security,  the  second 
mortgagee  will  obtain  but  little  benefit  from  the 
equity  of  redemption ;  and  if  the  prior  incumbrance 
be  so  small  as  to  leave  an  ample  security  for  the 
second  mortgage,  the  concealment  cannot  be  attri- 
buted to  an  improper  motive,  and  ought  not  to  be 

^  See  Miller  on  CivU  Law,  p.  252. 
"  4th  and  dth  William  III.  c.  20. 
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punished  with  the  loss  of  the  estate.     This  statute    chap. 

IX 

therefore  is  one  of  those  which  ought  to  be  repealed,    secu's. 
Its  effect  is  very  limited,  for  it  does  not  apply  where 
there  is  any  difference,  however  slight,  between  the 
estates  comprised  in  the  different  mortgages,  and 
only  one  case  has  occurred  upon  it^. 

The  act  of  the  same  session  which  has  been 
mentioned  ^  removed  some  of  the  most  important 
injuries  occasioned  by  secret  judgments,  and  has 
prevented  any  such  security  from  having  effect, 
unless  it  be  properly  recorded ;  but  the  inconveni* 
ence  and  expense  attending  searches  for  judgments 
have  already  been  noticed'^. 

Annuities  for  lives  are  required,  with  some  few 
exceptions,  to  be  registered  by  acts,  of  which 
Mr.  Sugden*8^  is  the  only  one  now  in  force.  It 
corrected  many  of  the  evils  of  the  former  act,  but 
has  retained  several  inconvenient  provisions,  which 
it  would  be  desirable  to  remove^. 

Bargains  and  sales  to  assignees  under  the  bank- 
rupt act,  and  conveyances  under  the  land  tax  re- 
demption, and  several  other  acts,  are  also  required 
to  be  enrolled. 

It  appears,  therefore,  that  notwithstanding  the 
difficulty  which  has  always  been  experienced  in 

*  Stafford  v.  Sdby,  2  Vera.  589.— £q.  Ca.  Abr.  320,  p.  5. 
»  4lh  WUliam  m.  c.  16.  "  See  p.  181,  182. 

*  63  Geo.  m.  c.  141. 

"  See  Mr.  Sugden's  Letter  to  Mr.  Humphreys,  3rd  edit. 
p.  40. 
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CHAP,    directinsf  the  notice  of  Parliament  to  tlie  correction 

IX. 

Sect*,  of  defects  in  the  laws  relating  to  property,  the  evils 
which  may  be  prevented  by  a  general  registry 
have  frequently  commanded  attention;  and  the 
long  time  during  which  they  have  been  allowed 
to  remain  without  a  remedy,  cannot,  I  think,  be 
attributed  to  any  other  cause  than  the  want  of  a 
well  digested  plan,  and  of  persons  to  whose  care 
and  judgment  Parliament  could  trust  with  confi- 
dence the  arrangement  of  so  important  an  alteration; 
and  I  venture  to  hope  that  both  these  requisites 
will  be  supplied  by  the  present  Commissioners. 
OpinioDs         It  must  be  admitted  that  some  opinions  have 

against  the 

expediency  bccu  cxprcsscd  agaiust  the  establishment  of  a  re- 
ter.       "    gister  which  are  entitled  to  the  greatest  respect**; 
but  I  cannot  avoid  thinking  that  they  are  principally 
founded  upon  the  inconveniences  which  are  expe- 
rienced under  the  operation  of  the  present  acts  for 
Middlesex  and  Yorkshire,  crippled  by  the  inter- 
position of  equity ;  and  I  venture  to  hope  that  the 
objections  upon  which  they  depend  may  be  removed 
by  a  well  regulated  plan,  and  by  the  consideratioii 
of  how  greatly  the  benefits,  which  may  be  obtained 
from  such  a  register,  exceed  the  inconveniences 
which  can  arise  from  it. 
Advantages      Amoug  the  advantages  of  such  a  reg^ter  are — 
ter.  Lit  would  afford  protection  against  the  suppres- 

sion of  prior  settlements  and  charges. 

^  Bee  Mr.  Sugden's  Letter  to  Mr.  Humphreys,  3pd  edit 
p.  38. 
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2.  It  would  prevent  fraudulent  and  colorable    chap. 

IX. 

titles,  and  tbe  possibility  of  forging,  interpolating,     Secu's; 
or  altering  deeds,  or  antedating  them. 

3.  It  might  be  made  a  safe  depository  of  all  the 
evidence  of  titles. 

4.  It  might  prevent  a  safe  title  from  being  un- 
marketable, on  account  of  the  loss  or  destruction  of 
an  instrument,  or  the  impossibility  of  obtaining 
evidence  of  a  pedigree. 

5.  It  would  aiford  certain  evidence  of  title  to  a 
purchaser  or  a  mortgagee. 

6.  It  would  reduce  the  expense  of  the  alienation 
of  property,  because — 

It  would  enable  the  evidence  of  titles  to  be  pro^ 
duced  with  less  difficulty,  by  collecting  in  one 
place  all  the  necessary  documents,  and  affording 
a  facility  of  reference  to  them. 

It  would  shorten  deeds  by  rendering  useless 
the  long  recitals  which  are  now  introduced  in 
order  to  keep  up  a  communication  between 
different  instruments,  and  justify  trustees  in 
parting  with  their  estates. 

It  would  render  unnecessary  assignments  of 
outstanding  terms  and  charges  as  protections 
against  secret  deeds  and  mcnmbrances. 

It  would  simplify  titles,  because  property  will 
be  held  under  one,  instead  of  several  different 
estates. 

And  it  would  render  unnecessary  covenants  to 
produce  title  deeds,  and  in  many  cases  attested 
copies  of  them. 


220  ADVANTAGES  OF  A  HEGISTER. 

CHAP.        7.  It  would  diminish  delay  in  the  alienation  of 
SectJ.    property,  by  giving  facility  of  reference  to   the 

evidence  of  title,  and  shortening  the  length  and 

number  of  deeds. 

8.  It  would  still  further  diminish  the  expense 
and  difficult  of  borrowing  money  upon  mortgage, 
because  the  certainty  of  titles  would  induce  lenders 
to  be  satisfied  with  securities  of  less  extent  and 
number ;  and  the  expedition  with  which  transfers 
might  be  made,  would  increase  the  value  of  niort* 
gages,  and  therefore  lower  the  rate  of  interest 

9.  The  value  of  estates  would  be  increased  with 
the  certainty  and  security  of  the  titles  to  them,  and 
the  facility  with  which  they  might  be  sold  or  mort- 
gaged. 

10.  It  would  strengthen  and  afford  proof  of 
titles  imder  the  statutes  of  limitation,  by  showing 
evidence  of  possession. 

11.  It  would  diminish  litigation  by  abolishing 
and  preventing 

All  suits  for  discovery. 

All  suits  respecting  priority  of  charges. 

All  actions  and  suits  respecting  the  custody  of 
deeds. 

All  actions  and  suits  founded  on  presumption, 
or  where  the  claimant  supposes  that  he  has  a 
right,  and  cannot  discover  that  he  is  mistaken. 

12.  It  would  diminish  the  expense  of  litigation 
By  affording  facility  of  reference  to  evidences 

of  title,  and  a  cheaper  mode  of  producing  them. 
And  by  preventing  the  difficult  and  unsatis- 
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factory  questions  respecting  the  presumption  of    chap. 
conveyances.  Sect«. 

13.  It  would  prevent  a  person  rightfully  entitled 
firom  losing  his  estate,  by  affording  information  of 
his  right,  and  enabling  him  to  recover  it  with  less 
di£Bculty  and  expense ;  and  it  would  check  fraudu- 
lent attempts  to  acquire  estates  by  wrong,  because 
it  would  diminish  the  chance  of  their  success. 

14.  It  might  correct  the  various  partial  regular 
tions  for  registration  and  enrolment  which  are  now  in 
force,  and  render  uniform  the  requisites  which  may 
be  necessary  to  the  validity  of  different  assurances. 

And  15.  It  might  be  made  a  depository  for  exist-    ' 
ing  records,  many  of  which  are  kept  in  unsafe  and 
inconvenient  places. 

There  are  few  branches  of  the  law  in  which 
improvements  will  not  be  facilitated  by  a  general 
register". 

The  only  objections  to  a  register,  of  which  I  am  objections 

to  arecitf- 

aware,  are  -  ter. 

1.  The  expense. 

2.  The  officers  and  establishment  which  it  would 
require. 

3.  The  injury  which  might  be  sustained  by  the 
Diligence  of  agents. 

4.  The  disclosure  of  the  deeds  and  transactions 
of  parties. 

And  5.  The  confusion  ai^  titles  which  might  be 
occasioned  by  it. 

~  See  p.  39.  46.  105.  113.  120.  147.— App.  Qu.  133.  170. 
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CHAP. 

IX. 

Sect.  2. 

Expense* 


Egtabliflh- 
ment. 


Injury  by 
negligence 
of  agents. 


I.  The  ^cpaise  of  a  register  would  certainly  be 
considerable,  but  I  do  not  think  it  would  be  equal 
in  amount  to  the  savings  which  must  be  occasioned 
by  it,  in  diminishing  tbe  expense  attending  the 
proof  of  titles  aikl  the  aJienatioii  of  estates;  espe- 
cially if  the  necessary  evidences  of  titles  and  modes 
of  assurance  be  shortened  ^id  simj^fied  in  the 
manner  which  I  have  ventuoed  to  suggest  But 
even  if  the  expense  were  of  much  greater  amount, 
I  think  it  would  be  abundantly  con^nsated  by  the 
advantages  of  a  register.  -  The  expense  would  be 
felt  most  heavily  by  small  purchasers  and  mort- 
gagees— and  for  their  protection  should  b^  regu- 
lated as  fSey  as  possible  ad  valorem. 

II.  The  necessary  establishment  would  be  of  little 
more  importance  than  the  present  roister,  enrol- 
ment, and  annuity  offices,  which  must  be  united 
vnth  it  or  abolished ;  and  regulations  might  be 
made  which  would  ^ectually  prevent  any  undue 
exactions  for  expedition  or  preference. 

III.  The  injury  which  might  be  sustained  by  the 
negligence  of  agents,  cannot  be  of  so  much  conse- 
quence as  that,  which  is  now  incurred  by  mistakes 
in  the  complicated  proceedings  of  fines  and  recove- 
ries, or  in  the  imperfect  examination  of  the  deeds 
and  evidences  of  title,  and  the  careless  seardhes  for 
incumbrances,  which  are  frequently  intrusted  to 
inexperienced  clerks;  and  it  might  be  effectually 
prevented  by  sufficient  caution.  At  present  when 
a  fine  or  recovery  is  necessary,  the  purchaser  or 
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Baortgagee  withholds  or  deposits  his  money  until  it  chap. 
is  perfected;  aad  if,  las  I  should  recommend,  no  sedt. 
deed  would  be  safe  as  against  a  subsequent  convey- 
ance, unless  registered;  the  registry  would  be 
considered  an  essential  part  of  the  execution  of  the 
deed,  and  completed  before  the  payment  of  the 
money. 

IV.  The  disclosure  which  would  be  occasioned  Disclosure. 
by  a  register  is  considered  to  be  one  of  the  moG^ 
importaat  objections  to  it,  but  it  appears  to  me  that 
6uch  disclosure  will  produce  more  advantages  than 
evils — that  under  any  circumstances  the  disclosure 
would  be  very  trifling  and  immaterial, — and  that  it 
may  be  effectually  prevented  if  such  a  provision  be 
thoiught  desirable. 

The  principal  motives  for  concealment  are  fraud, 
and  vanity,  which  is  nearly  allied  to  fraud  ;  and  it 
cannot,  I  think,  be  considered  necessary  to  promote 
the  objects  c^  those,  who  may  widbi  to  obtain  more 
money  upon  their  estates  than  they  are  worth,  or 
credit  to  a  greats  amount  than  'Che  value  of  their 
property,  or  to  induce  the  public  to  believe  that 
they  are  owners  of  large  landed  property,  when 
th^  estates  are  deeply  incumbered.  The  wishes 
of  a  miser,  who  desires  to  conceal  the  amount  of 
his  property,  are  not  entitled  to  more  consideration, 
and  such  persons  usually  prefer  to  make  their 
accumulations  in  the  funds. 

I  have  never  met  with  any  transaction  in  prac- 
tice, in  which  there  has  appeared  to  be  any  good 
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CHAP,  reason  for  concealment,  except  mortgages  made  by 
Sect.' 2.  bankers,  who  were  afraid  that  their  credit  would 
be  injured,  if  it  were  known  that  they  were  obliged 
to  borrow  money ;  and  it  appears  to  me,  that 
bankers  ought  to  have  no  occasion  for  loans,  and 
that  the  credit  to  which  they  are  entitled  ought  to 
be  accurately  known  to  the  public. 

Under  the  present  local  acts,  the  desire  of  con- 
cealment is  protected  by  the  regulation  that  the 
memorial  should  contain  only  the  names  and  addi- 
tions of  the  parties  and  witnesses,  the  date  of  the 
instrument,  and  a  description  of  the  estate ;  but  so 
far  from  this  privilege  being  thought  advantageous, 
it  is  stated  by  the  Registrar^  that  mortgages  are 
very  rarely  registered  when  the  true  description  of 
the  nature  of  the  deed,  and  its  value,  are  not  intro- 
duced in  the  memorial. 

An  objection  which  has  been  urged  to  the  dis- 
closure, afforded  by  a  register,  that  children  would 
thereby  obtain  a  knowledge  of  their  expectancies 
in  the  father's  lifetime,  and  lose  a  proper  filial 
dependance,  does  not  appear  to  me  to  be  entided 
to  any  weight.  Practically,  few  children  who  are 
of  age,  and  therefore  capable  of  disposing  of  their 
estates,  are  left  in  ignorance  of  the  provisions  which 
have  been  made  for  them.  Children  who  have  been 
well  educated,  and  are  well  disposed,  are  generally 
and  often  necessarily,  informed  by  their  parents, 

•  ■ 

^  Rigge  on  Registry^  p.  57. 
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upon  their  entrance  into  life,  of  the  property  to  chap. 
which  they  are. entitled,  and  other  children  seldom  secus. 
find  it  difficult  to  acquire  information  from  trustees, 
or  friends,  or  solicitors.  The  settlement  of  a  family 
estate  is  rarely  concealed,  and  the  eldest  son  is 
treated  by  the  tenants,  dependants,  and  agents  6f 
the  family,  as  the  future  owner  of  the  property. 
Younger  children,  and  the  children  of  other  classes 
of  society,  usually  obtain  but  little  property  from 
the  marriage  settlements  of  their  parents.  If  they 
are  entitled  to  any  expectancy  under  the  will  of  a 
grandfather  or  other  relation,  they  can  at  present 
ascertain  their  rights  without  difficulty  in  the  eccle- 
siastical courts,  but  they  are  usually  dependent 
upon  the  disposition  which  their  father  might  think 
proper  to  make  of  his  property  by  will. 

I  cannot  therefore  persuade  myself  that  there  is 
any  objection  to  a  registry  on  the  ground  of  dis^- 
closure. 

The  disclosure  which  under  any  circumstances 
would  be  afforded  by  a  register  would  be  so  trifling, 
that  it  cannot  be  considered  to  be  material.  It  is 
said  by  Mr.  Miller*^, "  Little  practical  inconvenience 
would  be  likely  to  result  from  all  the  publicity  which 
enrolment  would  occasion.  In  so  busy  a  country  as 
this,  people  are  too  much  occupied  with  their  own 
concerns  to  interfere  needlessly  with  those  of  their 
neighbours.  No  injury  has  resulted  from  the  facility 

^  Miller  on  Civil  Law,  389. 
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CHAP,  with  which  every  person  in  the  eountiy  may  get  a 
s«:t.* «.  copy  of  any  will  which  has  been  proved  at  Doctors' 
Commons ;  and  it  may  fairly  be  questioned  whe- 
ther any  disclosure  would  really  be  occasioned 
except  in  cases  where  it  is  desirable  that  no  con- 
cealment should  be  practicable." 

At  present  no  conveyance  or  charge  of  a  copy- 
hold estate  can  be  effectual,  unless  it  appear  upon 
the  court  rolls;  and  I  have  never  heard  of  any 
complaint  being  made  of  this  essential  part  of  the 
alienation  of  copyholds  on  the  ground  of  disclosure. 
No  regulations  can  be  more  inconsistent  than  those 
of  the  present  law,  with  respect  to  the  disclosure 
of  dispositions  of  freehold  estates*  A  taiant  in 
fee  simple  may  make  any  conveyance  so  as  to  bar 
his  heir  and  defraud  a  purchaser;  but  a  tenant 
in  tail  can  make  no  dispositicm  binding  upon  his 
issue  unless  by  proceedings  which  any  one  may 
discover  by  the  records  of  the  courts.  The  owner 
of  an  estate  cannot  render  it  liable  to  a  creditor  by 
a  judgment  unless  docketed  for  the  purpose  of 
affording  notice  to  every  one ;  but  it  is  impossible 
for  any  person  to  discover  whether  he  may  not  have 
charged  it  by  a  mortgage. 

But  if  it  be  thought  necessary,  disclosure  might 
be  effectually  prevented.  Parties  might  themselves 
make  a  secret  settlement,  charge,  or  provision,  by 
conveying  their  estates  to  trustees  upon  trust,  with 
certain  consents,  to  sell,  and  to  stand  possessed  of 
the  money,  and  of  the  estate  in  the  mean  time,  upon 
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trusts  to  be  declared  by  another  deed.    Such  other    chap. 

IX. 

deed  would  bind  the  estate  in  equity,  and  it  would    Sml's. 
not  require  registry  if  the  estate  were  sold,  or  if 
Dot  sold,  unless  some  interest  under  it  were  aliened, 
or  a  reconveyance  were  required  after  the  purposes 
of  the  trusts  had  been  accomplished. 

If  it  be  thought  advisable  to  render  the  register 
secret,  the  officers  might  be  sworn  not  to  divulge 
any  information  obtained  from  it;  and  concealment 
might  be  effected,  without  interfering  with  any  of  the 
advantages  of  registry  by  several  different  modes. 

IsL  No  search  might  be  allowed  except  by  order 
of  a  Court  of  law  or  equi<y,  unless  an  order,  signed 
by  a  person  entitled  to  an  interest  in  the  estate, 
were  produced  to  authorize  the  search;  or  the 
solicitor  desirous  of  making  the  search  took  an 
oath  that  he  was  acting  by  order  of  such  a  person ; 
and  a  considerable  fee  might  be  required. 

2nd.  Or  searches  might  be  made  only  by  the 
officers  of  the  register  under  a  regulation  similar 
to  that  contained  in  the  Irish  Act,  9  Geo.  IV. 
c  57,  s.  16. 

And  3rd.  As  it  is  impossible  to  ascertain  at  the 
Bank,  the  funded  property  to  which  any  person  is 
entitled,  without  mentioning  the  particular  stock, 
and  exact  sum;  so  by  a  regulation  of  a  similar 
nature,  persons  might  he  prevented  from  acquiring 
information  respecting  estates  at  the  register  office. 
Every  estate  might  have  a  particular  number  or 
denomination,  and  the  last  deed  relating  to  it,  and 

q2 
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CHAP,    regisftered,  would  also  be  numbered,  and  tbe  owners 

Sect.'?,    might,  in  addition,  direct  a  private  mark  to  be  put 

upon  it,  and  no  one  might  be  allowed  to  make  a 

search  without  mentioning  such  numbers  or  mark. 

ConfhsioD-  V.  The  possibility  of  confusion  being  occasioned 
in  titles  appears  to  me  to  be  the  most  formidable 
objection  to  a  register ;  but  I  entertain  a  confident 
opinion,  that  it  might  be  removed  by  a  well  digested 
plan,  which  would  show  with  certainty  all  the 
documents  relating  to  a  title,  and  insure  facility  of 
reference  to  them. 

It  has  been  objected  that  a  register  vrill  create 
confusion  and  trouble,  by  giving  notice  of  deeds 
for  temporary  purposes  which  might  be  advanta- 
geously suppressed ;  but  it  may  fairly  be  questioned 
whether  in  any  case  a  deed  ought  to  be  withheld. 
The  object  of  saving  the  expense  of  producing 
mortgages  and  securities,  which  have  been  released 
by  indorsement,  is  very  trifling,  and  a  mistake  in 
the  release  might  have  rendered  it  ineffectual ;  and 
if  the  release  be  made  by  a  separate  deed,  great 
suspicion  and  uncertainty  would  be  occasioned  by 
an  after  discovery  of  the  charge  or  any  notice  of 
it.  The  production  of  short  leases  and  other  deeds 
whose  effect  will  expire  in  a  few  years  is  material, 
because  they  prove  that  the  possession  has  gone 
along  with  the  title,  and  any  unnecessary  trouble 
in  examining  them  might  be  easily  obviated  by  a 
proper  arrangement  or  reference  in  the  register. 

Some  regu-       The  waut  of  practical  knowledge  of  the  arrange- 


REGULATIONS  FOR  A  REGISTER.  229 

ment  of  a  register,  and  of  the  difl5culties  with    chap. 
which  it  is  attended,  render  it  impossible  for  me  to    Sect/j. 
pretend  that  I  can  suggest  an  unobjectionable  plan;  g«sted  for 
and  the  great  importance  of  the  measure  requires  tioo. 
that  no  system  should  be  adopted,  until  it  has  been 
perfected  by  extensive  inquiries,  and  frequent  dis- 
cussion.    But  in  order  to  furnish  some  points  for 
consideration,  I  shall  venture  to  state  such  regula- 
tions Its  appear  to  me  to  be  desirable ;  and  I  enter- 
tain no  doubt  but  that  the  Commissioners  will  be 
enabled  by  the  information  which  they  will  obtain 
from  the  officers  in  Middlesex,  and  Yorkshire,  and 
Scotland,  and  Ireland — and  from  persons  who  are 
acquainted  with  the  effects  of  the  registers  abroad 
—and  from  the  opinions  which  will  be  stated  to 
them  in  evidence — and  their  own  consideration — 
to  correct  the  errors  into  which  I  may  have  fallen, 
and  to  supply  all  such  other  provisions  as  may  be 

expedient 

It  appears  to  me  to  be  of  essential  importance,  interfe^ 
that  the  interference  of  equity  on  the  ground  of  equity  on 
notice  should  be  prevented  by  an  express  enact-  of  notice 
ment.     It  is  evident  that  no  rule  is  attended  with  prevented. 
more  difficulty  or  uncertainty,  or  offers  a  greater 
temptation  to  perjury ;  and  it  is  at  present  one  of 
the  most  singular  anomalies  in  the  law,  that  a 
person  cannot  be  compelled  to  perform  a  contract 
relating   to   real   property   (which  he   may  have 
entered  into  in  the  most  notorious  manner)  unless 
it  be  in  writing  and  signed,  while  he  shall  be 
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CHAP,    bound  by  mere,  notice  of  a  transaction  to  which  he 

TX 

Sect'*,    was  no  party.      Surely  the  moral  obligation  of 
performing  an  engagement  deliberately  made  is  of 
a  much  higher  nature  than  that  of  attending  to, 
and  protecting  some  interest,  incompatible  with 
the  pretensions  of  another,  who  claims  to  be  the 
owner  of  an  estate.     The  same   reasons  which 
induce  the  law  to  require  the  evidence  of  writing 
and  signature  to  give  validity  to  a  contract,  apply 
more  strongly  to  prevent  a  person  from  being 
answerable,  because  he  may  have  had  notice  of  an 
outstanding  claim.     The  courts  of  law  have  ad- 
hered to  the  letter  of  the  registry  acts;  and  the 
interference  of  courts  of  equity,  which  has  repealed 
both  the  letter  and  the  spirit  of  them,  has  been 
lamented  and  condemned  by  the  most  enlightened 
judges  who  have  presided   in  them  —  by   Lord 
Hardwicke" — Lord  Camden'*' — Lord  Alvanley"^ 
— and  Sir  William  Grant**.     They  have  held  not 
only  that,  if  a  person  have  notice  of  any  unregis- 
tered deed,  it  shall  be  binding  on  him,  although 
he  has  gained  a  prior  title  at  law  by  priority 
of  registry,  or,   if  of  a  judgment,  although  not 
docketed,  he  shall  take  the  estate  subject  to  it; 
but  they  have  also  determined,  that  the  register 
is  not  in  itself  notice,  and  that  a  mortgagee,  who 
has   the  legal   estate,  may  obtain  an  additional 

*  2  Atk.  Rep.  275.  •  Amb.  Rep.  178. 

^*  3  Ves.  Rep.  384.  *'  19  Ves.  Rep.  435. 
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aecarity  which  shall  be  good  against  a  s^ond  chap. 
mortgage  duly  registered :  and  that,  if  a  purchaser  scct.*«. 
obtain  the  legal  estate,  he  shall  not  be  bound  by 
an  equitable  mcumbrance,  although  duly  registered 
previously  to  his  purchase.  It  is  admitted  that  if 
the  mortgagee  or  purchaser  search  the  register  he 
will  be  deemed  to  have  notice,  and  that  no  person 
thinks  of  purchasing  an  estate  without  searching 
the  register;  but  still  it  is  held,  that  no  one  is 
obliged  to  search,  and  if  a  purchaser  shall  not 
think  proper  to  take  such  usual  precaution,  al- 
though he  must  suffer  for  his  negligence,  if  a  deed 
might  have  been  found  which  conveyed  the  legal 
estate,  he  shall  be  protected  against  any  instrument 
which  passes  only  an  equitable  interest  There 
appears  to  be  considerable  inconsistency  in  this 
rule,  and  great  inconvenience  i^  occasioned  by  the 
impossibility  of  taking  with  safety  a  subsequent 
charge  upon  an  estate,  unless  it  be  possible  to  have 
a  memorandum  of  it  indorsed  on  the  deed  which 
created  the  first  security.  Surely,  if  instruments 
are  to  be  recorded,  the  persons  who  are  most 
interested  ought  to  be  bound  to  take  notice  of 

them. 

The  principal  objects  of  a  register  have  not,  I 
believe,  been  broken  in  upon,  in  the  same  manner, 
in  any  other  country.  In  Ireland,  although  the 
Register  Act  was  copied  almost  verbatim  from  the 
local  Acts  in  England,  and  passed  in  the  same 
year  as  the  second  Yorkshire  Act,  it  has  been 
decided  that,  in  equity,  the  register  shall  prevail 
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CHAP,  s^inst  notice**.  The  same  rule  is  also  strictly 
Sect.'s.  adhered  to  in  Scotland  and  the  Colonies,  and  in  the 
countries  in  which  the  provisions  of  the  Code 
Napoleon  have  been  introduced;  and  it  pre- 
vailed in  France  before  the  Revolution.  In  the 
answer  given  by  the  Parliaments  of  France,  to 
the  question  of  the  Chancellor  D'Arguesseau, 
which  has  been  so  often  quoted*',  it  is  said, 
that  to  admit  the  contrary  doctrine  would  make  it 
always  open  to  argument,  whether  a  purchaser  or 
creditor  had  or  had  not  notice ;  and  that  this  would 
lead  to  endless  uncertainty,  confusion,  and  perjury. 
I  cannot  avoid  thinking  that  every  deed  ought  to 
appear  upon  the  registry,  and  notice  should  be 
immaterial.  It  was  said  by  Lord  Hardwicke,  in 
Hine  v.  Dodd**,  "  The  Register  Act,  the  7th  of 
Ann.  c.  20,  is  notice  to  the  parties,  and  notice 
to  every  body;  and  the  meaning  of  this  statute 
was  to  prevent  parol  proofs  of  notice,  or  not 
notice;"  and  afterwards,  "What  weighed  princi- 
pally with  him,  was  the  great  danger  of  overturn- 
ing an  Act  of  Parliament,  and  making  it  mere 
waste  paper." 
What  I  would  therefore  recommend  that  the  register 

should  be        i_iji  j  .  ,,  , 

regbtered.   snould  DC  made  notice,    and  nothing  should  be 
notice  which  does  not  appear  upon  the  register.    In 


«  Bushell  V,  Bushell,  1  Scho,  and  Lefr.  Rep.  101. 

^  See  Butler,  n.  to  Co.  Litt.  190.  b.  s.  11.— Plowden  on 
Enrolment,  p.  42.— Miller  on  Civil  Law,  p.  304. 

*♦  2  Atk.  Rep.  275. 
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order  to  effect  this  object,  all  deeds,  wills,  judg-    chap. 
ments,  decrees,  bankruptcies,  and  other  proceed-    Sect's. 
iBgs^  and  all  documents  which  form  part  of  a  title, 
should  be  registered. 

The  only  exceptions  which  should  be  made  are  Ezceptions. 
those  which  are  contained  in  the  present  Register 
Acts,  with  some  qualifications — viz.  Copyhold 
estates,  leases  at  rack  rent,  and  leases  for  terms  not 
exceeding  twenty-one  years,  when  the  possession 
goes  along  with  the  lease. 

Registration  is  not  of  much  importance  in  copy- 
holds, because  no  prior  conveyance  can  be  effectual 
unless  it  appear  upon  the  rolls;  but  the  careless 
manner  in  which  court  rolls  are  usually  kept,  with- 
out any  indexes  to  refer  to  the  different  estates,  or 
the  owners  of  them,  renders  it  questionable  whether 
it  might  not  be  expedient  to  require  instruments 
relating  to  them  to  be  registered,  or  to  make  some 
regulations,  with  sufficient  penalties,  for  obliging 
stewards  to  keep  the  rolls  in  better  order.  Leases 
of  copyhold  estates  ought  to  be  registered  under 
the  same  regulations  as  leases  of  freehold  estates. 

When  leases,  originally  at  rack  rent,  become 
valuable,  and  are  sold  or  mortgaged,  the  leases,  as 
well  as  the  assignment  or  charges  upon  them, 
should  be  registered. 

I  think  that  leases^  which  are  not  at  rack  rent, 
should  be  registered,  although  the  possession  goes 
along  with  them ;  for  if  the  counterpart  be  lost  or 
mislaid,  the  lessor  cannot  ascertain  his  right  or 
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CHAP,    prove  it  to  a  purchaser;  and^  at  all  events,  the 
Sect.*f .    creation  of  any  mortgage  or  interest  to  a  person  not 
in  possession,  should  require  registry. 

I  would  therefore  recommend  that  the  exceptioD, 
with  respect  to  leases,  should  be  confined  to  those 
at  rack  rent,  and  for  terms  not  exceeding  twenty- 
one  years ;  and  should  cease  when,  by  an  assign- 
ment or  charge,  an  interest  is  vested  in  any  other 
person  than  the  lessee  or  his  personal  representa- 
tives. 
Equitable        In  ordcr  to  ffive  full  eflfect  to  the  advantages  of 

mortgages,  ^  °  •  i  •    i     i 

by  deposit   a  register,  the  interference  of  equity,  which  has 

of  deeds,  *.       «/ 

should  be     repealed  the  fourth  section  of  the  statute  of  frauds, 

abolished.  .a 

by  determining  that  the  deposit  of  deeds  creates 
an  equitable  mortgage,  should  be  prevented ;  and 
the  evasion  of  the  seventh  section,  by  enforcing 
declarations  of  trust  upon  very  slight  evidence, 
should  be  restricted. 

The  deposit  of  deeds  was  first  decided  to  create 
an  equitable  mortgage  by  Lord  Thurlow,  before 
whose  time  it  created  no  charge  upon  the  lands, 
but  was  a  mere  pledge  of  the  deeds  themselves; 
so  that  the  owner  might  hold  the  estate  or  sell  it  to 
a  person  satisfied  with  the  title  without  the  posses- 
sion of  the  deeds,  and  the  holder  of  them  had  no 
remedy.  Lord  Eldon,  although  as  counsel  he 
opposed  the  doctrine  of  Lord  Thurlow,  has  enforced 
and  extended,  while  he  has  frequently  lamented 
and  condemned  it     In  exparte  Haigh^,  he  de- 

*»  1 1  Ves.  Rep.  403. 
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dared  that  it  has  led  to  discussion,  on  the  truth    chap. 

IX 

and  probability  of  evidence,  which  the  very  object  sect.*«. 
of  the  statute  of  frauds  was  entirely  to  exclude^. 
In  ezparte  Whitbread*^  he  declared  that  the  statute 
should  not  be  repealed  by  him,  fiirther  than  it  had 
been  repealed  by  his  predecessors.  And  in  exparte 
Hooper^,  he  said,  "  The  doctrine  of  equitable  mort- 
gage, by  deposit  of  title  deeds,  has  been  too  long 
established  to  be  now  disputed ;  but  it  may  be  said 
that  it  ought  never  to  have  been  established.  I  am 
still  more  dissatisfied  with  the  principle  upon  which 
I  have  acted,  of  extending  the  original  doctrine, 
so  as  to  make  the  deposit  a  security  for  subsequent 
advances.  At  all  events,  that  doctrine  is  not  to  be 
further  enlarged."  It  has  also  been  disapproved  of 
by  Sir  William  Grant  ^.  It  .always  gives  rise  to 
uncertainty  when  some  deeds  are  deposited  with 
one  person  and  some  with  another ;  and  it  creates 
a  fraud  upon  the  revenue,  by  allowing  an  evasion 
of  the  stamp  duty  upon  mortgages. 

No  charge  should  be  permitted  but  such  as  may  Every 

1  m  chaxve 

appear  upon  the  roister.  should  be 

It  may  be  expedient  to  allow  persons,  at  their  ^|^J|^' 
option,  to  roister  contracts ;  and  when  a  contract  J^T  ^^ 

^  And8eeexparteConi]ng^9ye8.Rep.ll. — ^EbcparteWethe- 
rell,  11  Ves.  Rep.  401.— Exparte  Combe,  17  Ves.  Rep.  371. 

^  19  Ves.  Rep.  211,  1  Rose,  B.  C.  299.— And  see  exparte 
Kensington,  2  Ves.  1  B.  Rep.  83,  &c. 

^  1  Merirale  Rep.  11.' 

«  Norris  V.  Wilkinson,  12  Ves.  Rep.  192. 
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CHAP,    has  revoked  a  will,  it  should  be  required  to  be 

IX.  . 

Sect's,    registered.    It  is  probable  that,  in  other  cases,  the 

same  advantage  will  be  obtained,  in  a  more  con* 

or  caveats   venieut  foHu,  by  allowing  caveats  to  be  received 

aUowed.  .      .  .   . 

against  registry. 
Registry         Provisiou  should  be  made  that  r^istry  should 

should  not  i  i  i* 

alter  the     uot  alter  the  nature  ol  estates,  or  convert  an  equi- 
estatM.^      table  into  a  legal  interest;  so  that  a  purchaser, 
who  acquires  the  legal  estate,  should  be  liable  only 
in  equity  to  a  prior  equitable  chai^,  which  may 
appear  upon  the  register. 
Cannot  be       The  rcasous  stated,  in  the  tract  of  Sir  Matthew 
^tive.     Hale,  are  sufficient  to  show  that  the  registry  cannot 
be  made  retrospective  (except  as  a  depository  for 
deeds  and  other  instruments);  and,  therefore,  it 
will  be  impossible  to  obtain  all  the  advantage  of 
it,  until  such  time,  as  every  right  existing  at  its 
commencement,  and  not  enforced,  shall  have  been 
barred  by  the  laws  of  limitation. 
Registry  at      Somc  difference  of  opinion  has  been  expressed, 
ferred  to'^  whcthcr  the  register  should  contain  only  a  memo- 
moriis.™^  rial  referring  to  deeds  and  wills,  like  the  present 
local  registers  in  Middlesex  and  Yorkshire,  and 
the  register  in  Ireland ;  or  should  contain  a  com- 
plete enrolment  of  them,  like  the  registers  in  Scot- 
land and  the  Colonies.     The  reasons,  in  favour  of 
a  mere  memorial,  are,  that  it  renders  disclosure 
unnecessary,  and  is  attended  with  rather  less  ex- 
pense.    The  objections  to  it  are,  that  it  affords 
none  of  the  advantages  of  a  registry,  except  the 
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preyention  of  fraud  by  secret  deeds ;  while  it  tends  chap. 
to  create  confusion  in  titles,  because  it  renders  secLi. 
impracticable  an  accurate  index  or  reference  to 
every  particular  instrument;  that  it  causes  many 
useless  searches  and  inquiries  respecting  deeds, 
relatii^  to  other  lands  belonging  to  the  parties  in 
the  same  parish ;  and  that  it  makes  titles  unmar- 
ketable, when  deeds  (whose  object  is  not  stated, 
but  which  are  really  immaterial,  because  their 
purposes  have  expired  or  been  satisfied)  have  been 
lost  or  mislaid,  and  the  nature  of  their  contents 
cannot  be  proved. 

It  appears  to  me  that  an  enrolment  will  produce 
the  most  essential  benefits,  and  that  the  advantages 
of  a  mere  registry  of  memorials,  with  the  incon- 
veniences with  which  it  must  be  attended,  will 
scarcely  afford  compensation  for  its  expense. 

It  will  not  be  necessary  directly  to  make  the  Kegistiy 
registry  compulsory,  for  the  same  advantage  will  compai- 
be   obtained  by  declaring  that,    in   every   case,  **^' 
priority  shall  be  given  to  the  instrument  first  regis- 
tered ;  and  then  no  prudent  person  would  consider 
a  deed  to  be  completely  effectual  until  it  has  been 
registered.     If  registry  were  made  essential  to  the 
validity  of  a  deed,  it  might,  like  the  statute  of 
enrolment,  give  rise  to  questions  of  relation;  and 
the  effect  of  the  present  register  acts,  which  do  not 
suspend  the  operation  of  the  deed,  but  merely  ren- 
der it  void,  as  against  a  third  party,  who  obtains 
priority  by  registry,  is  much  more  convenient  than 
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CHAP. 

IX. 
Sect.  2. 


No  time  for 

should  be 
limited. 


CaveatB 
Inight  be 
received. 


that  of  the  statute  of  enrolment,  which  prevents  a 
deed  from  having  any  operation  until  it  has  been 
enrolled* 

If  the  present  duties  payable  for  stamps,  or  part 
of  them,  were  made  payable  for  registry,  an  instru- 
fnent  could  not  be  allowed  to  be  given  in  evidence 
until  it  has  been  registered. 

I  would  recommend  that  the  time  for  r^istry 
should  be  unlimited.  I  have  met  with  several 
cases,  in  which  the  execution  of  deeds  for  securing 
annuities  have  been  prevented,  by  the  absence  or 
illness  of  a  material  party,  until  after  the  time 
limited  for  the  registry  of  the  memorial ;  and  the 
parties  have  been  obliged  to  incur  the  expense  of 
new  deeds.  If  a  deed  is  to  have  priority  according 
to  its  register,  every  deed  will  necessarily  be  regis- 
tered as  soon  as  possible;  but  if  a  certain  time 
after  execution  were  allowed,  the  usual  procrasti- 
nation of  agents  would  postpone  the  registry  until 
nearly  the  end  of  the  time,  and  it  would  often  be 
exceeded.  The  object  of  giving  time  for  registry 
might  be  better  effected  by  permitting  caveats  to  be 
received  from  persons  with  wh<Hn  conli^ts  may  have 
been  entered  into,  to  prevent  the  registry  of  any 
deed  inconsistent  with  their  rights,  without  notice 
to  them  or  their  agents ;  and  the  caveats  might  be  in 
force  for  a  certain  number  of  days,  and  be  capable 
of  being  renewed  from  time  to  time,  if  necessary ; 
and  should  be  required  to  state  the  grounds  upon 
which  they  are  made. 
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It  is  difficult  to  detennine  the  rule  whicli  ought    chap. 
to  be  adopted  respecting  the  registry  of  wills.     To    sect. '2. 
give  to  a  conveyance  from  an  heir  priority  oyer  an  R„,e  to  be 
um^istered  will   is  unnecessarily  unjust  to  the  ^  X!«f  ^ 
derisee ;  because  no  one  ought  to  be  satisfied  with  J^ wiUflT^ 
the  title  of  an  heir,  without  requiring  some  evidence 
of  his  ancestor's  intestacy.    Sometimes  wills  are  not 
pioved  until  a  long  period  after  the  death  of  the 
testator,  and  in  such  cases  they  ought  to  be  binding 
ap(m  the  heir ;  but  it  may  be  questioned,  whether 
they  should  be  allowed  to  defeat  the  title  of  a 
purchaser.     Titles,  under  a  descent,  can  never  be 
considered  secure,  until  the  right  of  the  devisee  has 
been  barred;  and  a  few  cases  of  hardship  to  disap- 
pointed devisees  are  not  of  so  much  importance  as 
the  advantages  of  securing  the  safe  alienation  of 
property.     If  the  existence  or  validity  of  a  will 
be  disputed,  letters  of  administration  will  not  be 
granted  until  the  question  has  been  decided ;  and 
the  criminal  law  must  be  relied  upon  for  prevent- 
ing cases  of  the  destruction  and  concealment  of 
wills.     I  am  there&re  inclined  to  recommend  that 
no  deed  from  oTdovioee  should  be  registered,  until  No  eoayey 
letters  of  administration,  or  a  will  not  affecting  the  ^^see  or' 
estate  has  been  registered ;  and  if  a  will  should  be  reVstV 
lilerwards  be  discovered,  the  devisee  should  have  regia'^^of 
no   remedy  against  a  purchaser,  but  should  be  Jettewofad. 
entitled  to  recover  the  value,  if  the  estate  be  sold,  ?^*'*'*' 
cTy  the  estate,  if  not  sold,  from  the  heir.     Under 
the  present  Register  Acts,  the  right  of  a  devisee  is 
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CHAP,    barred  in  five  years  from  the  death  of  the  tes- 

SecVi.    tator  in  Middlesex,  and  in  three  years  in  the  North 

Riding  in  Yorkshire ;  this  provision  will  only  be 

extended  in  a  small  degree  by  the  rule  which  I  have 

proposed  of  giving  priority  to  a  purchaser,  after 

letters  of  administration  have  been  granted. 

Mode  of  le-      Somc  difficulty  will  be  experienced  in  determin- 

^^'        ing  the  best  mode  of  ascertaining  the  authenticity^ 

of  a  deed  or  will  required  to  be  registered. 
AstodeedB.  By  the  common  law  no  deed  was  allowed  to  be 
enrolled,  unless  it  was  acknowledged  by  the  parties 
before  a  Judge  or  a  Master  in  Chancery.  By  the 
local  Register  Acts,  the  execution  of  a  deed  must 
be  proved  on  oath  before  the  Registrar^  by  a  person 
who  was  a  witness  to  the  deed,  and  also  to  the 
memorial.  But  an  absurd  practice  has  been  allowed 
of  considering  the  proof  of  the  execution,  by  a 
trustee  or  other  immaterial  party,  to  be  sufficient; 
and  if  the  witnesses  are  dead,  the  deed  is  reexe- 
cuted  by  some  such  party,  in  order  that  the  witness 
to  such  reezecution  may  be  enabled  to  prove  the 
deed  for  the  purposes  of  registry.  In  most  of  the 
West  India  islands  the  deed  is  required  to  be 
acknowledged  by  the  parties,  or  proved  by  the 
oath  of  a  witness  before  a  judge,  or  acknowledged 
before  a  chief  magistrate  of  a  corporate  town  in 
England,  and  certified  under  his  seal.  And  in 
some  of  the  islands,  attomies  must  be  appointed 
by  the  deed,  for  the  purpose  of  acknowledging  it 
in  the  island.     In  Scotland,  every  deed,  except 
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such  as  are  registered  under  an  Act  passed  in  chap. 
1698,  is  recorded  in  pursuance  of  the  order  of  a  Sect's. 
judge,  which  is  granted  in  consequence  of  a  clause 
of  registration  contained  in  it,  by  which  the  grantor 
authorizes  persons  to  act  as  his  procurators,  and 
apply  to  the  judge,  requesting  him  to  order  regis- 
tration. The  name  of  the  procurator  is  usually 
left  blank,  and  is  filled  up  by  the  persons  making 
the  application.  I  am  not  aware  of  the  practice  on 
the  continent. 

It  appears  to  me  that  no  form  or  evidence  will 
be  necessary  to  prove  the  authenticity  of  *a  deed,  if 
it  be  required  to  be  signed  and  attested.  Forgery 
will  be  sufficiently  prevented  by  the  difficulties  of 
making  such  an  instrument,  and  the  penalties  of 
the  criminal  law ;  and  no  precaution  can  add  ma- 
terially to  the  security  afforded  by  them.  It  is 
evident  that  the  power  of  attorney  used  in  some 
West  India  islands,  and  the  blank  clause  of  regis- 
tration adopted  in  Scotland,  are  of  no  use ;  for  the 
deeds  can  be  made  as  easily  with  them  as  without 
them. 

If  any  proof  of  authenticity  be  considered  neces- 
sary, it  should  be  simple  and  uniform,  and  as  simi- 
lar as  possible  to  the  proof  required,  when  a  deed 
is  given  in  evidence  in  the  Courts.  It  may  be 
required  that  the  execution,  by  the  granting  par- 
ties, be  proved  on  oath  by  a  witness ;  or  if  a  witness 
cannot  be  procured,  by  other  persons  who  can 
verify  the  handwriting,  and  such  proof  should  be 

R  ^ 
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CHAP,  given  before  the  registrar,  or  commiasioiier,  or 
8ect.'s.  other  officer,  who  might  be  empowered  to  oamine 
die  witness. 
As  to  wills.  The  validity  of  wills  is  liable  to  greater  suspicion 
than  the  airthenticitj  of  deeds,  and  it  will  be  diffi- 
cult to  determine  the  manner  in  which  they  onght 
to  be  registered. 

It  appeals  extraordinary  that  wills  of  real  {«o- 
perty  should  not  require  to  be  proved  or  preserved, 
although  they  may  be  necessary  to  prove  the  title 
to  estates  at  the  distance  of  centuries ;  while  wills 
of  personalty,  which  is  usually  distributed  in  a  few 
years  after  the  death  of  the  testator,  cannot  be 
given  in  evidence,  until  they  have  been  d^osited 
in  some  ecclesiastical  or  manorial  court,  and  pro- 
bate  has  been  granted  of  them. 

A  will  of  real  estate  may  be  proved  against  the 
heir,  by  a  suit  in  equity;  but  such  proof  is  not 
essential  to  its  validity,  and  has  no  other  advantage 
than  that  of  perpetuating  the  testimony  of  the 
witnesses. 

It  would  be  far  from  desirable  to  extend  the 
power  of  the  Ecclesiastical  Courts,  by  requiring 
wills  of  real  property  to  be  proved  in  the  same 
manner  as  wills  of  personal  estate.  On  the  con- 
trary, it  would  be  highly  advantageous  to  reBcoe 
terms  of  years,  charges,  and  other  chattel  interests' 
in  real  property,  from  the  jurisdiction  of  those 
courts,  which  are  almost  the  last  remains  in  this 
country  of  the  lyranny  of  the  Roman  church ;  and, 
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indeed,  it  is  surprising  that  they  have  been  allowed  chap. 
so  long  to  retain  any  control  over  temporal  con-  Sect't. 
oerns* 

While  all  the  other  rights  of  property  are  deter-  inoonTeiii- 
mined  according  to  the  municipal  law  of  this  coun-  juriBdiction 
try,  the  validity  of  wills  of  personal  estate  is  nasticAi 
gOTemed  by  the  civil  or  Roman  law,  which  differs  **^' 
essentially  from  the  laws  of  England ;  and  is  but 
little  understood  by  any  Counsel,  except  the  Advo^ 
cates  in  Doctors'  Commons.  This  peculiar  juris- 
diction in  respect  to  wills,  is  an  important  cause 
of  the  insecurity  of  titles ;  and  one  of  the  most 
frequent  and  oppressive  sources  of  expense  on 
the  alienation  of  real  property.  A  will,  of  which 
probate  has  been  granted  in  the  ordinary  form, 
may  be  declared  invalid  by  the  civil  law,  at 
any  time  within  thirty  years,  upon  grounds  of 
which  barristers,  who  practise  as  conveyancers,  or 
in  the  courts  of  English  law,  are  not  acquainted ; 
and  a  probate  granted  by  the  court  of  a  Bishop,  or 
other  inferior  ecclesiastical  court,  is  void,  if  the 
testator  had  goods  of  the  value  of  five  pounds 
(called  bona  notabilia)  in  another  jurisdiction.  It 
is  not  easy  to  ascertain  the  boundaries  of  the  differ^ 
ent  jurisdictions,  and  it  is  impossible  to  obtain 
proo^  that  a  testator  had  not  bona  notabilia.  From 
these  causes,  a  purchaser  who  has  paid  off  a  charge, 
or  procured  an  assignment  of  an  old  term  to  a 
trustee  for  him,  may,  in  some  cases,  have  his  title 
defeated  by  the  invalidity  of  the  will;  and  in  others 

r2 
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CHAP,    may  be  obliged,  upon  the  discovery  that  the  estate 

Seouf.    was  not  within  the  jurisdiction  of  the  court,  by 

whom  the  probate  was  granted,  or  that  the  deceased 

had  bona  notabilia,  to  incur  the  heavy  expense  of 

obtaining  probate,  or  a  limited  administration  firom 

a  prerogative  court  (the  costs  of  which  have  already 

been  noticed^) ;  and  if  the  estate  happen  to  be  in 

two  Provinces,  probates  or  administrations  must 

be  obtained  from  each  of  them. 

Origin  of         The  power  of  granting  probates  and  administra- 

o/t£e^de-  tions,  originally  belonged  to  the  temporal  courts^; 

co^rtoln  re-  ^^^  ^^  assumcd  by  the  Roman  church,  upon  the 

^^^      pretext  of  applying  the  residue  of  the  personalty, 

after  payment  of  debts,  to  pious  uses.     In  several 

honors  and  manors,  the  lords  have  preserved  their 

right  of  granting  probates  and  administrations,  and 

still  exercise  it  by  their  stewards  by  prescription**. 

It  appears  from  Lawton  on  Bona  Notabilia,  that 

in  two  counties  only  (viz.)  York  and  Nottingham, 

the  power  is  now  exercised  by  the  lord  of  the  honor 

of  Knaresborough,  and  the  lords  of  seven  or  eight 

different  manors ;  and  in  some  boroughs  the  same 

right  is  exercised  by  the  mayor.     The  power  of  the 

church  was  acquired  betyireen  the  reigns  of  King 

»  See  ante,  p.  179, 180.         "  GlanviUe,  Hb.  vi.  c.  6,  7. 

*■  See  Swinburne  on  Wills,  771.— Wentwortb's  Office  of 
Executor,  45. — Hensloe's  Case,  9.  Rep.  38. — Denbam  v.  Ste- 
venson, 1.  Salk.  40. — ^Nelson's  Lex.  Testament,  262. — Selden 
of  the  Disposition  or  Administration  of  Intestates'  Goods,  16. 
— ^Plowden  on  Enrolment,  116. 
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John,  and  King  Richard  the  Third ;  and  Mr.  Plow-  chap. 
den,  after  showing  the  manner  in  which  the  juris-  sect. «. 
diction  was  gradually  obtained,  remarks*',  "  It  is 
curious  to  observe  the  gradation  of  this  usurped  or 
acquired  power  of  the  ordinaries; — first,  as  we 
have  seen  they  were  called  in  as  witnesses,  or 
consulted  as  advisers;  then  they  became  joint 
executors  or  administrators,  then  sole  administra- 
tors, and  distributors  of  the  goods  of  the  intestates ; 
but  still  the  pious  uses  to  which  they  pretended  to 
apply  them,  were  the  payment  of  debts,  and  the 
succour  and  relief  of  the  children,  and  needy  rela- 
tions of  the  deceased.  Nor  did  the  abuses  of  this 
usurped  power  cease,  till  the  ordinaries  had  ac- 
quired an  arbitrary  and  discretionary  right  or 
authority  of  distributing  and  disposing  of  all  the 
goods  of  the  intestates." 

The  inconveniences  of  the  jurisdiction  of  the 
Ecclesiastical  Courts,  have  probably  escaped  the 
attention  of  the  public,  on  account  of  the  small 
proportion  of  cases  in  which  the  validity  of  a  will 
is  disputed ;  but,  by  the  few  persons  who  have  had 
the  misfortune  to  be  involved  in  their  proceedings, 
it  is  loudly  condemned  on  account  of  the  nature 
of  their  forms,  their  insufl^ient  means  of  eliciting 
truth,  or  doing  justice,  and  their  enormous  expense. 
The  evils  of  the  Court  of  Chancery  are  generally  Court  of 

Chancery  i 
superior 
tribunal  to 

^  Plowden  on  Enrolment,  p.  120.  an  ecclesi- 

astical 

court. 
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CHAP,    known,  and  are  therefore  more  frequently  the  sub- 
Secu's.    jeet  of  complaint ;  but  it  is  a  much  less  objectionable 
tribunal  than  an  Ecclesiastical  Court 

In  the  Court  of  Chancery  the  pleadings  are  pre- 
pared by  the  counsel ;  and,  if  the  opposite  party 
complain  of  any  matter  contained  in  them,  a  re- 
ference may  be  obtained  to  one  of  the  masters  of 
the  court,  to  strike  out  eveiy  thing  which  may  be 
scandalous  or  impertinent.  Among  the  rules  by 
which  the  decrees  are  governed,  it  is  well  settled 
that  an  imputation  must  be  proved,  and  need  not 
be  disproved ;  and  that  fraud  must  be  proved,  and 
shall  not  be  presumed ;  and  whenever  the  validity 
of  a  will  is  the  subject  of  dispute,  it  is  sent  to  be 
tried  by  a  jury  in  a  Court  of  Common  Law. 

In  the  Ecclesiastical  Court  the  pleadings  are 
drawn  by  the  proctors  or  attorneys  of  the  court, 
and  are  settled  by  the  Advocates,  who  (unlike  the 
Counsel  in  any  other  Court)  have  never  received  a 
practical  legal  education,  and  alter  nothing  but 
what  may  be  material  for  the  interest  of  their 
client.  The  allegations  frequently  contain  scan- 
dalous imputations,  which  may  be  accounted  for 
by  the  habit  of  making  such  charges  in  the  cases 
of  adultery,  brawling,  &c.,  which  form  great  part 
of  the  business  of  those  courts.  There  is  no 
such  proceeding  as  a  reference  for  scandal  or  im- 
pertinence ;  but  the  judge  is  sometimes  appealed 
to,    to  prevent  scandalous  or  irrelevant  charges, 
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aithongh  seldom^  as  I  hear,  with  any  success.  The  chap. 
facts  are  proved  by  the  examinati<m  of  witnesses  sect's. 
npcm  written  intenrogatcmes,  and  those  for  cross- 
examining  the  witnesses  of  the  opposite  parfy 
must  be  drawn  before  the  witnesses  are  examined, 
and  without  knowing  what  evidence  they  will 
give.  It  appears  that  fraud  is  presumed,  and  that 
imputations  are  expected  to  be  disproved,  while 
the  mode  in  which  the  evidence  is  taken,  affords 
but  little  protection  against  perjury;  and  many  cases 
are  made  to  involve  questions  of  .character,  which 
ought  never  to  be  intrusted  to  any  other  tribunal 
than  a  jury. 

In  the  only  two  cases,  with  the  facts  of  which 
I  am  acquainted,  Ingram  v.  Wyatt^,  and  Marsh  v. 
Tyrrell  and  Harding",  I  have  the  most  perfect 

"  1  Haggard's  Eocles.  Rep.  p.  384. 

**  In  Prerogative  Court,  Michaelmas  Term,  1828.    In  this  Caae  of 
case,  in  which  I  was  a  disinterested  party,  a  widower  had  J^"^!*^!.^ 
married  a  lady  whom  he  had  known  iQl  her  life,  after  the  Harding. 
acceptance  of  his  offer  had  heen  postponed  for  several  years 
principally  on  account  of  the  illness  and  subsequent  deaths 
of  her  mother  and  sister,  with  whom  she  resided.    Before 
marriage  he  pressed  her  to  make  a  setdement     She  declined 
doing  so,  having  no  relation  to  provide  for,  but  made  a 
request  with  which  he  promised  to  comply,  that,  while  he 
snpported  their  residence  in  Devonshire  her  establishment 
near  London  should  be  retained,  and  she  should  manage 
her  own  income  in  maintaining  it    It  afterwards  appeared 
that,  during  her  engagement  to  him,  she  executed  a  deed 
by  which  she  vested  her  property  in  her  agents.  Marsh  and 
Creed,  as  trustees,  for  her  separate  use,  with  a  power  of 
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CHAP,    conviction  that  the  sentences  were  wholly  contrary 

8ect.'«,    to  justice.     They  were  both  cases  in  which  wills, 

ioade  by  persons  of  weak  minds,  but  who  ware 

admitted  to  have  sufficient  capacity,  were  declared 


disposition  by  deed  or  will  independently  of  onv  faus^nd. 
This  settlement  was  clearly  fraudulent;  but  when&e Jlj^ecame 
aware  of  it  he  did  not  proceed  to  set  it  aside,  because  he  did  not 
like  to  expose  a  transaction  implying  a  breach  of  confidence^ 
which  he  considered  to  be  disgraceful  both  to  him  and  his  wife, 
and  he  had  no  idea  that  any  will  had  been  executed.  About 
six  years  after  the  marriage,  when  the  forgeries  of  Fauntleroy 
(the  partner  of  Marsh  in  his  banking  house)  were  discovered, 
the  wife  gave  her  husband  the  copy  of  the  setdement,  and 
requested  him  to  ascertain  whether  the  sums  mentioned 
in  it  had  been  transferred.  He  then  advised  her  to  obtain  her 
account  from  Marsh  and  Creed,  and  remove  her  money  to 
another  house.  After  some  hesitation  she  attempted  to  do  so^ 
and  when  she  found  that  she  could  get  no  account,  she  con- 
fessed to  her  husband  that  she  had  been  induced  by  Marsh 
to  make  a  will  in  favour  of  his  family,  as  well  as  a  deed 
of  gift  of  ten  thousand  pounds,  and  she  expressed  her  wish 
to  revoke  her  will,  and  leave  her  property  to  her  husband. 
The  husband  at  her  request  applied  to  a  solicitor  to  make 
the  new  will,  and  was  advised  by  him  to  ascertain  whether 
the  settlement  deed  could  not  be  set  aside ;  but  Counsel  at  the 
Chancery  bar  doubted,  whether  the  husband,  by  neglecting 
to  commence  proceedings  so  long  after  he  was  aware  of  the 
settlement,  would  not  be  considered  to  have  acquiesced  in 
it ;  and  the  state  of  the  wife's  health  made  it  desirable  to 
avoid  giving  her  the  trouble  of  being  a  party  in  a  suit.  It 
was  therefore  determined  that  she  should  execute  a  will 
according  to  her  wishes;  and  that  another  executor,  together 
with  the  husband,  should  be  appointed,  in  order  that  the  will 
might  be  proved,  without  depriving  the  husband  of  the  power 
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to  be  void  on  the  ground  of  improper  influence,    chap. 
My  knowledge  of  each  of  the  solicitors,  by  whom  the    Sect.'^. 
wUls  were  prepared,  and  in  whose  presence  they 
were  executed,  makes  me  confident  that  they  were 


of  contesting  the  validity  of  the  settlement  and  deed  of  gift — 
and  I  consented  to  be  snch  executor.  The  instructions  for  the 
will  were  given  by  the  wife,  and  it  was  executed  after  proper 
precautions  had  been  taken  to  ascertain  that  her  state  of 
health  had  not  rendered  her  incompetent  to  make  it  The 
want  of  any  real  pretence  for  a  suspicion  of  undue  influence 
prevented  any  idea  of  the  necessity  of  procuring  evidence  to 
lepel  such  a  charge.  After  the  wife's  death  it  appeared — ^that 
before  her  marrii^  she  had  bound  herself  by  deed  to  leave 
ten  thousand  pounds  for  ten  years,  at  a  low  rate  of  interest, 
and  without  security,  in  the  house  of  Marsh  (who  had  had 
the  management  of  her  property,  because  he  had  been  the 
navy  agent  and  executor  of  her  brother,  from  whom  great 
part  of  it  was  derived),  upon  the  pretence  of  providing  for 
outstanding  claims  against  her  brother,  who  had  been  dead 
for  thirty-two  years — that  she  had  afterwards  executed  the 
settlement  to  which  Marsh  and  his  partner  were  parties, 
and  the  absolute  deed  of  gift  to  him  of  the  ten  thousand 
pounds,  and  had  made  at  the  same  time  a  will  by  which 
(except  some  legacies,  including  large  sums  to  servants) 
the  whole  property  was  given  to  Marsh  and  his  children, 
and  he  and  his  son,  and  partner  were  made  executors, — 
that  eight  months  after  the  marriage,  when  her  husband  was 
absent  from  London,  she  had  made  another  will,  which 
was  almost  a  copy  of  the  former,  with  the  insertion  of 
some  bequests  to  her  husband  and  his  son — and  that  all 
the  deeds  and  wills  had  been  prepared  by  Marsh's  attorney. 
It  also  appeared  that  she  was  not  acquainted  with  Marsh's 
children,  who  were  the  objects  of  her  bounty  in  the  first 
will,  except  the  son,  whom  she  had  seen  as  a  partner  in 
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CHAPk    capable  of  ascertaining  whether  the  parties  who 

8ecc2.    made  the  wills  were  acting  under  influence,  and 

never  would  have  allowed  the  wills  to  have  been 

executed,  unless  they  had  been  sure  that  the  parties 

his  fiithor's  house — ^that  her  acoonnt  had  not  heen  once 
made  out  during  ten  years — that  her  affairs  had  been  kept 
from  the  knowledge  of  her  husband-r-that  Marsh  used  to 
meet  her  in  her  carriage,  and  kept  up  a  communication 
with  the  servants,  to  whom  the  large  legacies  were  given; 
and  that  they  had  endeavoured  by  misrepresentation  to 
keep  alive  a  mistrust  of  ihe  husband.  So  &r  from  there 
being  any  circumstances  to  show  that  the  husband  exercised 
any  influence  over  her,  it  could  not  be  proved  that  he  ever 
interfered  with  her  property,  or  induced  her  to  do  any  act 
respecting  it  She  hesitated  for  a  long  time  to  attend  to 
the  advice  which  he  gave  after  Marsh's  bankruptcy,  that 
she  should  Inquire  into  her  account  Therefore  on  the  one 
side,  there  was  a  subsequent  will  pn>peily  executed  in  &vour 
of  the  person  whom  the  law  considers  to  be  best  entitled  to 
the  property,  his  character  was  free  from  suspicion,  and 
there  was  no  evidence  worthy  of  credit  to  show  that  he  had 
in  any  instance  exercised  any  influence  over  his  wife,  or 
that  he  had  by  any  restraint,  misrepresentation,  or  enren 
persuasion,  endeavoured  to  obtain  a  will  in  his  own  favour: 
On  the  other  side,  a  will  had  been  obtained  by  a  confidential 
agent,  who  had  been  intrusted  with  the  management  of 
die  property,  and  whose  influence  over  her  and  improper 
exercise  of  it,  were  abundautly  proved  by  her  having  secured 
ten  thousand  pounds  to  remain  in  his  hands  for  ten  years 
without  security,  upon  an  unfounded  pretence,  and  after, 
wards  given  him  that  sum  (nearly  one  third  of  her  pro- 
perty) without  any  consideration,  and  made  a  settlement 
to  defraud  her  husband,  and  a  will  in  favour  of  his  children, 
who  were  perfect  strangers  to  her:  and  it  must  be  recoK 
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were  competent  to  make  them,  and  were  giving  effect    chap. 
to  their  voluntary  intentions.     In  neither  case  was    secJ f. 
there  any  proof  of  restraint,  fraud,  or  misrepre- 
sentation ;  and  if  the  solicitors,  iiistead  of  being 


leoted  that  the  agent  was  the  partner  of  Fauntleroy,  and 
was  indebted  to  hia  banking  house  at  the  time  of  its  fiiilnre 
in  upwards  of  seveni^oosand  pounds^  and  must  therefore 
have  long  been  insolvent  It  was  also  a  remarkable  circom- 
stance  that  Marsh  avoided  being  a  party  to  the  suit,  and  it  was 
prosecuted  in  the  name  of  his  son.  It  woald  evidently  have 
been  inconvenient  for  him  to  have  stated  all  the  facts  which 
most  have  been  within  his  knowledge,  and  it  was  not  deemed 
advisable  on  the  part  of  the  hnsband  to  call  him  as  an  hostile 
witness.  These  are  the  real  facts  of  the  case.  All  of  tbem, 
evidendy,  were  not  capable  of  being  proved  in  evidence; 
bat  I  am  sore  that  they  conld  not  have  been  disproved, 
and  no  evidence  having  that  effect  is  referred  to  in  the 
aentence.  However  the  Judge  thought  proper  to  set  aside  the 
will  made  in  favour  of  the  husband,  because  he  thought  that 
sufficient  reasons  were  not  given  for  the  change  of  her  intent 
tiona  towards  Marsh's  family,  and  therefore  concluded  that 
the  husband  must  have  obtained  it  by  improper  influence. 
He  noticed  the  arguments  against  Marsh,  by  saying  that  he 
thought  his  age  and  smaller  interest  were  sufficient  reasons 
for  his  not  being  a  party,  and  that  any  suspicion  on  account 
of  his  absence  was  removed  because  he  was  not  called  by 
the  other  side.  "  It  did  not  seem  to  him  so  very  extraor- 
dinary'' that  ten  thousand  pounds  should  be  left  in  Marsh's 
hands  as  executor,  as  a  security  against  demands  (after  thirty. 
two  years) ;  "  it  struck  him  that  there  was  nothing  so  very 
beneficial  to  Marsh  in  the  arrangement,  considering  that  the 
pnncipal  was  to  revert  at  the  end  of  ten  years  f*  '*  he  thought 
there  was  nothing  very  improbable  or  very  extraordinary  in 
the  gift  of  the  ten  thousand  pounds,  because  Marsh  had  the 
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CHAP,    satisfied  with  ascertaining  the  present  intentions  of 

sect.'s.    the  testators,  had  thought  proper  to  ask  the  reasons 

and  motives  by  which  they  were  actuated,  they 

would    probably  have   obtained    answers   which 


trouble  of  winding  up  the  afiaire  of  her  brother,  and  the  care  of 
managing  her  property  (and  he  did  not  allude  to  the  advan- 
tages of  the  agency) ;  that  '*  it  was  not  very  improbable  or 
unreasonable  that  she  should  desire  to  vest  her  property  in 
trustees  in  case  of  coverture,  and  thought  she  might  have  done 
it  without  "  contemplating  a  marriage  with  any  particular 
person/'  and  did  not  believe  that  she  was  then  engaged  to  the 
husband  she  married  in  the  next  year,  although  he  swore  in 
his  answer  that  he  was  then  accepted  jand  had  obtained  a 
license,  and  that  the  marriage  was  postponed  only  on  account 
of  her  indisposition ;  and  there  was  no  evidence  to  contcadict 
him ;  and  she  had  arrived  at  the  age  of  fifty  without  having 
previously  thought  it  necessary  to  take  any  such  precaution. 
That  "  it  was  highly  probable,  as  it  appeared  to  him,  that  the 
children  of  Marsh's  first  wife  should  be  adopted  by  her  as  the 
principal  objects  of  her  bounty  from  fnee  choice,  affection,  and 
attachment  on  her  part''  (although  it  did  not  appear  that 
even  the  persons  of  three  of  them  were  known  to  her) ;  and 
that,  looking  at  the  circumstances  connected  with  the  execution 
of  the  will  in  favour  of  the  Marshs,  he  could  not  find  the 
slightest  reason  to  suppose  that  there  was  any  interference  on 
the  part  of  Marsh,  or  any  person  on  his  behalf.  The  Judge 
then  insinuated  that  the  husband  married  the  testatrix  for  her 
money,  and  conjectured  that  he  did  not  propose  to  make  a 
setdement  (which  is  contrary  to  the  fact),  or  that  he  was 
made  acquainted  before  the  marriage  with  the  settlement 
which  had  been  executed  (although  if  he  had  been,  he  would 
without  doubt  have  been  made  a  party  to  it),  and  also  of  the 
will,  most  unaccountably  inferring  that  he  must  have  known 
of  the  will  because  he  was  aware  of  the  settlement;  and  that  he 
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must  hare  satisfied  the  judge.     However  he  de-    chap. 
cided  they  were  void,  upon  his  own   conjecture    Sect.^. 
that  improper  influence  was  used.     His  sentences, 
instead  of  being  impartial  statements  of  the  facts, 

mast  have  been  acquainted  with  the  settlement,  because  the 
copy  of  it,  which  was  in  the  possession  of  the  wife,  was  made 
before  the  marriage.  He  supposed  that  the  husband  thought 
"  he  should  be  able  to  acquire  a  sufficient  influence  to  induce 
her  to  alter  it.''  From  some  letters  in  warm  terms,  written 
shortly  after  the  marriage,  the  Judge  thought  it  impossible 
not  to  suspect  that  the  husband  beg^  by  wheedling,  and 
when  those  means  failed,  resorted  to  measures  of  importunity 
and  worriting.  He  admitted  that  the  witnesses  ascertained 
the  capacity  of  the  wife,  and  alluded  to  her  former  will,  and 
her  intention  to  revoke  it ;  but,  because  there  was  but  little 
other  proof  of  the  change  of  her  intention,  he  presumed  that 
the  deceased  was  a  mere  instrument  in  the  hands  of  her 
husband ;  and  he  could  not  arrive  at  this  conclusion  without 
impntiDg  to  the  husband  (who  is  a  very  kind  and  honourable 
man),  in  the  most  positive  terms,  duplicity  and  fraud  of  the 
most  disgraceful  description.  By  this  sentence  the  husband 
has  not  only  lost  the  property  which  he  was  jusdy  entided 
to,  bnt  has  suffered  a  much  greater  injury  by  the  disgraceful 
changes  which  have  been  made  against  his  character ;  and  he 
was  condemned  to  pay  the  costs,  which  are  estimated  at  the 
enormous  sum  of  one  thousand  seven  hundred  pounds,  while 
such  a  question  might  have  been  tried  in  the  Court  of  Chancery 
for  about  five  hundred  pounds;  and  in  a  court  of  law  (the 
only  tribunal  in  which  such  cases  can  be  fairly  decided,  and 
In  which  I  am  confident  that  an  opposite  result  would  have 
bea[fc  obtained)  it  is  probable  that  all  the  costs  would  not  have 
esu^eeded  three  hundred  pounds.  The  husband  is  informed 
by  his  proctor,  that  if  he  should  prosecute  an  appeal  without 
success,  his  costs  would  not  be  less  than  three  thousand 
pounds. 
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CHAP,    with  reasons  to  show  why  the  ai^uments  on  one 

IX 

Sect's,    side  were  entitled  to  the  most  weight,   did  not 

.  mention  any  reasons  in  favour  of  the  parties  against 

whom  the  decisions  were  made;    and  the  judge 

supported  his  own  view  of  the  case  by  conjectures 

which  were  really  contrary  to  the  facts. 

In  the  latter  of  the  two  cases,  it  was  laid  down 
by  the  Judge,  that  ^'  under  what  circumstances  a 
testamentary  act  implying  a  decided  change  of 
intention  is  good  in  law  it  is  not  easy  to  say. 
There  is  no  certain  rule  laid  down  in  the  subject, 
but  it  is  left  to  the  discretion  of  the  Judge  to  deter- 
mine when  such  a  disposition  is  good  and  when 
it  is  not  so ;"  and  he  thought  it  not  sufficient  that 
the  witnesses  should  ascertain  the  capacity  of  the 
testatrix,  and  her  intention  to  revoke  a  former  will; 
they  ought  ^^  to  inquire  further,  and  to  enter  more 
deeply  into  its  contents,  so  as  to  examine  the  reason 
for  the  deceased's  departure  from  the  former  will, 
and  to  probe  her  mind  as  to  her  real  wishes.*'  It 
appears  to  me  that  these  doctrines  are  of  the  most 
dangerous  description.  They  cause  a  written  in* 
strument,  solemnly  executed  in  the  presence  of 
competent  witnesses,  to  be  set  aside  upon  a  mere 
conjecture,  and  therefore  must  leave  the  validity 
of  most  wills  of  persons  of  weak  minds  to  be 
determined  according  to  the  fancy  or  caprice  of 
the  judge  of  the  ecclesiastical  court.  Nothing  can 
be  more  indefinite  than  influence.  It  is  difficult  to 
imagine  that  a  testator,  unless  under  such  restraint 
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as  must  be  apparent  to  intelligent  witnesses^  can  chap. 
be  made  com[detely  an  instrument  in  the  hands  of  Sect.'s. 
another ;  and,  if  it  be  possible,  be  might  almost  as 
easity  be  induced  to  state  some  reasons  for  an 
alteration  in  his  intention,  as  to  declare  his  inten- 
tion and  execute  an  instrument  for  carrying  them 
into  effect.  If  a  solicitor  be  satisfied  that  his  client 
has  made  up  his  mind  to  alter  a  former  will,  or  no 
longer  to  remain  intestate,  he  considers  that  such 
aa  intention  is  sufficient  to  justify  him  in  assisting 
to  carry  it  into  effect,  and  would  think  it  indelicate 
to  inquire  into  the  particulars  of  the  former  will, 
or  the  reasons  which  occasioned  the  desire  to 
revoke  it. 

It  caa  rarely  happen  that  any  evidence  respecting 
the  intentions  of  a  testator  can  be  obtained,  except 
from  the  solicitor  and  the  vntnesses,  for  few  people 
converse  about  the  intended  disposition  of  their 
property ;  and  it  is  neither  usual  or  natural  for 
them  to  make  any  declarations  respecting  their 
motives.  Therefore  persons  in  whose  favour  a 
will  may  have  been  made  (unless  conscious  of 
improper  conduct,  and  consequently  of  the  necessity 
of  some  additional  evidence  in  support  of  the  will) 
would  not  think  of  inducing  the  testator  to  make 
any  declarations  for  the  purpose  of  coi^rming  it. 
Nothing  can  be  more  liable  to  error  than  specula- 
tions upon  the  motives  which  actuated  deceased 
persons  in  altering  the  disposition  of  their  property ; 
and  therefore  it  has  been  wisely  determined  by  the 
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^^c5'    English  law,  that  no  will  of  real  estate  shall  be  set 

^**^*-     aside  on  the  ground  of  influence,  unless  it  be 

wai  estates  actually  proved.  In  the  case  of  Roberts  v.  Wynn*^, 

Kiot  set 

aside  on  the  a  tcstator  who,  had  made  a  will  in  favour  of  his 
grounds,  daughter  and  her  children,  revoked  it  and  made 
another  in  favour  of  a  stranger,  who  wbs  proved  to 
have  got  into  the  testator's  acquaintance  when  he 
was  very  infirm,  by  pretences  of  litde  offices  of 
kindness — to  have  got  him  away  from  his  friends 
and  relations — and  (as  it  was  deposed)  drew  his 
affections  from  his  relations  during  his  sickness  by 
false  stories  and  kept  him  in  secret  places  where 
no  friend  might  come  at  him — Lord  Chancellor 
Clarendon,  assisted  by  the  judges,  declared  that 
the  will  was  obtained  by  firaud  and  practice,  and 
there  was  great  reason,  if  they  could,  to  relieve 
against  it :  but  no  precedent  could  be  found.  The 
case  was  afterwards  reheard  before  the  Lord  Chan- 
cellor, assisted  by  Lord  Chief  Justice  Bridgman, 
Lord  Chief  Baron  Hale,  and  Mr.  Justice  Rayns- 
ford,  and  they  declared  there  could  be  no  relief 
although  it  was  apparently  a  will  obtained  by 
fraud. 

Deeds  and  wills  are  sometimes  set  aside  by  the 
English  law  on  the  ground  of  improper  influence, 
when  they  are  obtained  from  persons  of  weak  mind 
by  agents,  solicitors,  servants,  or  other  persons  in 
situations  of  confidence ;  but  in  the  cases  which 

^  Rep.  in  Cha.  125,  cit  3  Cha.  Ca.  103. 
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kave  occurred  the  gifts  have  been  immoderate,  chap. 
and  such  as  persons  of  honourable  feelings  would  Sect's. 
not  have  accepted;  and  it  has  been  proved  that 
the  influence  of  the  parties  in  whose  favour  the 
gifts  have  been  made  was  exercised  upon  other 
occasions :  but  there  has  befen  no  instance  in 
which  a  gift  by^  a  wife  in  favour  of  her  husband 
has  been  avoided^  In  the  case  mentioned  in  the 
note,  the  dispositions  made  by  the  will  which 
was  declared  invalid  were  more  natural  and  proper 
than  those  contained  in  the  former  wilL  There 
was  no  evidence  of  any  influence  exercised  by  the 
husband  on  any  other  occasion;  and  so  far  fi*om 
controlling  the  wishes  of  his  wife,  I  am  confident 
that  he  never,  as  he  might  have  done  without 
impropriety,  endeavoured  to  persuade  her  to  make 
a  will  in  his  favour. 

It  is  one  of  the  absurd  consequences  of  the  The  same 
jurisdiction  of  the  Ecclesiastical  Courts,  that  when  dedared 
both  real  and  personal  property  are  comprised  in  penonaity 
one  will,  it  may  be  declared  void  in  the  Ecclesias-  ^d°vaUd 
tical  Courts,  on  the  ground  of  suspicion  of  improper  mtl^e'L 
influence,  or  some  other  rule  of  the  civil  law ;  or  ^^^^^' 
on  account  of  the  defective  mann^  of  taking 
evidence ;  while  its  validity  is  established  as  to  the 
Teal  estate  by  the  verdict  of  a  jury,  in  a  court  of 
common  law.     I  have  been  told  by  a  respectable 
solicitor,  that  in  one  case  this  inconsistency  has 
occurred;  and  mpst  probably  it  is  not  a  solitary 
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CHAP,  instance.  Nearly  a  century  ago  Lord  Chancellor 
Sect/f.  Hardwicke  observed^ — "  I  have  often  thought  it 
a  very  great  absurdity  that  a  will  which  consists 
both  of  real  and  personal  estate,  notwithstanding  it 
has  been  set  aside  at  law,  shall  still  be  litigated 
upon  paper  depositions  only  in  the  Ecclesiastical 
Court,  because  they  have  a  jurisdiction  on  account 
of  the  personal  estate  disposed  of  by  it.  I  wish 
orentlemen  of  abilities  would  take  this  inconvenience 

o 

and  absurdity  into  consideration,  and  find  out  a 
proper  remedy  by  the  assistance  of  the  legislature.'* 
The  appeal  from  the  Ecclesiastical  Court  is  to  the 
High  Court  of  Delegates,  which  is  well  described 
by  Mr.  Brougham,  ^  who  has  shown  the  absurdity 
of  its  constitution.  The  Common  Law  Judges^  who 
form  the  most  important  part  of  it,  must  acquire  a 
knowledge  of  the  facts  (which  they  obtain  in  their 
own  courts  by  a  vivi  voce  examination  of  witnesses), 
from  a  huge  mass  of  documentary  evidence  which 
they  are  not  accustomed  to,  and  must  decide 
according  to  the  rules  of  the  Civil  Law  with  which 
they  are  but  little  acquainted.  It  is  therefore  not 
extraordinary  that  sentences  are  but  rarely  reversed 
by  it;  and  the  only  instance  I  have  heard  of  in 
which  a  decision  of  the  present  Judge  of  the 
Prerogative  Court  has  been  set  aside,  was  a  case 

^  In  the  case  of  Montgomery  v.  Clark,  2  Atk.  379. 
^  Speech  on  7ih  February,  1828,  2nd  edit.  p.  26. 
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of  Price  V.  Palfrey,  in  the  last  year,  in  which  a    chap. 
will,  alleged  to  have  been  obtained  by  improper    Sect.'*. 
influence,  was  declared  void  as  to  part,  and  the 
rest  of  it  was  considered  to  be  valid  ^. 

It  appears  to  me  that  questions  relating  to  the  Questions 
validity  of  a  will,  whether  depending  upon  the  the  yaudity 
mode  of  its  execution — the  sanity  of  the  testator —  should  be 
or  improper  influence — cannot  safely  be  confided  by^jury^ 
to  any  other  tribunal  than  a  common  law  court, 
with  a  viva  voce  examination  of  the  witnesses; 
and  questions  which  the  Court  of  Chancery  never 
ventures  to  decide  without  the  opinion  of  a  jury 
should   not  be  left  to  the  determination  of  the 
Ecclesiastical  Courts. 

I  have  no  doubt  but  that  great  injustice,  as  well 
as  delay  and  expense,  would  be  avoided,  and  the 
laws  would  be  rendered  consistent  if  the  present 
jurisdiction  of  the  Ecclesiastical  Court  in  granting 
probates  and  letters  of  administration  were  taken 
away,  and  the  validity  of  wills,  as  well  as  all  other 
questions  of  proper^^,  were  decided  according  to 
the  laws  of  England. 

Wills  of  real  as  well  as  personal  estate,  and  the 
g^nting  of  administrations,  might  be  confided  to 
standing  Commissioners,  who  might  have  power  to 
cite  all  parties  interested  to  appear,  and  might  be 

*  It  appears,  however,  that  the  House  of  Lords  have 
determined  that  part  of  a  will  may  be  set  aside.  Ld.  Trim- 
lestown  V,  Dalton,  1  Dow,  P.  C.  N.  S.  85. 

s2 
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CHAP,    obliged  to  take  notice  of  caveats  lodged  in  the 
SecLi.    Register  Office.     The  very  few  cases  in  which  the 
validity   of  wills  and  the  propriety  of  grants  of 
administration  are  disputed,  might  be  decided  at 
Nisi  Prius,  and  would  occasion  but  a  very  small 
addition  in  the  business  of  the  Assizes.   The  Com- 
missioners appointed  at  the  time  of  the  Common- 
wealth recommended  that  the  jurisdiction  in  respect 
of  probates  and  administrations  should   be  taken 
away  from  the  Ecclesiastical  Court;  and  by  the 
bill  prepared  by  them  for  establishing  county  regis- 
ters^, they  gave  the  power  of  granting  probates 
and  administrations  to  the  registrar,  and  provided 
that  all  questions  of  fact  relating  to  them  should 
be  decided  by  the  Court  of  Common  Pleas  in  Mid- 
dlesex, and  in  other  counties  in  courts  to  be  ap- 
pointed for  that  purpose^  by  virtue  of  the  act 
wais  might      The  probate  of  wills  might  be  considered  suffi- 
tered^n  cicnt  to   authenticate  them,   for  the  purpose   of 
pro  ate.      rggigtry,  and   letters  of  administration   might  be 

registered  upon  the  production  of  them. 
The  juris-  If  it  be  thought  that  to  abolish  the  jurisdiction  of 
the  eccie-  the  Ecclcsiastical  Courts  in  respect  of  wills,  would 
court,  if  not  be  too  great  an  alteration  of  the  present  law,  it 
Bhouj/h^^'  must  be  hoped  that  considerable  improvements 
improT   .    ^jii  Y^^  made  in  it.    The  power  which  is  exercised 

by  the  Court  of  Chancery,  of  directing  questions  of 

•*  See  Somers'  'i'racts  by  Sir  Walter  Scott,  vd.  vi.  p.  191. 
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fact  to  be  tried  by  a  jury  in  a  court  of  common  chap. 
law,  might  be  given  to  the  Ecclesiastical  Courts,  secut. 
and  at  the  end  of  two  years,  or  when  the  personal 
estate  has  been  distributed,  the  original  wills  might 
be  deposited  at  the  Register  Office  for  the  purpose 
of  preserving  them  as  evidence  of  the  title  of  the 
real  estates,  or  of  the  chattel  interests  in  real  pro- 
perty, which  might  be  a£fected  by  them. 

The  power  of  granting  probates  of  wills  of  real  wiua  of 
estate,  might  at  all  events  be  given  to  an  Officer  of  might  be 
the  Register  Office,  or  to  Commissioners,  and  there  Se^egi/ 
IS  no  doubt  but  that  such  a  regulation  would  induce 
many  persons  to  make  two  wills,  one  relating  to 
-their  real,  and  the  other  to  their  personal  estate. 
A  separate  will  of  real  estate  is  sometimes  made  at 
present,  and  without  any  probate,  it  forms  part  of 
the  documents  relating  to  the  title.     The  want  of 
any  place  for  the  safe  custody  of  such  wills  is  pro- 
bably the  reason  why  they  are  not  more  frequently 
made. 

If  the  present  jurisdiction  of  the  ecclesiastical 
courts  be  continued,  it  will  be  desirable,  if  possible, 
to  confine  it  to  the  Prerogative  Courts,  and  to  aboli^ 
the  present  swarm  of  inferior  tribunals.  It  appears 
from  the  returns  made  to  the  House  of  Coppimons 
in  the  last  year,  that  there  are  upwards  of  two 
hundred  inferior  courts,  exclusively  of  those  be- 
longing to  honors  and  manors :  and  in  addition  to 
the  evils  occasioned  by  the  difficulties  of  ascertain- 
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CHAP,  ing  the  boimdaries  of  their  jurisdictions,  and  the 
Sect/j.  cases  in  which  it  is  rendered  void  by  bona  notabilia, 
which  have  already  been  mentioned  ^S  great  in- 
conveniences constantly  occur  from  their  expensive 
and  ineffectual  mode  of  administering  justice — 
the  incompetency  of  the  Judges — the  uncertainty 
as  to  the  proper  court  of  appeal — the  want  of  a 
proper  place  of  security  for  the  wills  and  records, 
and  of  proper  indexes  to  refer  to  them — and  the 
difficulty  of  ascertaining  in  what  Court  a  will  may 
have  been  proved,  or  letters  of  administration 
granted.  The  preservation  of  documents,  which 
form  important  parts  of  the  evidences  of  titles, 
ought  not  to  be  trusted  to  the  custody  of  such 
persons  as  the  officers  of  inferior  courts,  and  the 
stewards  of  manors.  No  penalty  is  imposed  upon 
them  for  negligence,  and  it  is  well  known  that  in 
most  of  the  Peculiar  Courts  wills  have  been  lost  or 
destroyed,  and  no  adequate  means  is  afforded  for 
facilitating  a  search  for  those  which  are  remaining. 
The  better  regulation  of  these  courts  was  proposed 
in  the  House  of  Commons  last  year  by  Dr.  Philli- 
more,  and  it  is  to  be  hoped  that  he  will  succeed  in 

■ 

carrying  his  good  intentions  into  effect. 
A  probate        If  the  inferior  courts  be  not  abolished,  it  may  be 
ISight  be^'  thought  expedient  to  put  an  end  to  the  rule  of  bona 
Teait  M^to    notabilia — and  render  valid  probates  and  adminis- 


terms 
vested  in 
trustees. 


at 


See  p.  243,  244. 
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trations  in  whatever  court  they  may  be  granted,  at    chap. 
least  so  far  as  respects  terms  of  years  vested  in  trus-    Secu's. 
tees  ^ ;  and  such  wills,  when  proved,  might  be  sent 
for  safe  custody  to  the  register  office,  and  all  dis- 
puted questions  might  be  tried  at  the  assizes,  or  in 
the  Prerogative  Court. 

If  it  be  thought  improper  to  take  the  custody  of  McMie  in 

mrhidi  Drills 

wills,  which  may  include  any  personal  estate,  from  prored  in 
the  Ecclesiastical  Courts,  office  copies  of  them  might  uticai 
be  roistered  upon  being  authenticated  by  an  affi-  be  regi^^^^ 
davit  made  by  the  officers  who  have  examined  them, 
and  heavy  penalties  should  be  imposed  upon  them 
in  case  ofnegligence  in  overlooking  a  mistake.  The 
errors  in  the  official  copies  made  at  Doctors'  Com- 
mons are  so  frequent,  that  few  counsel  will  venture 
to  advise  upon  an  obscure  will  without  requiring  to 
see  the  original,  or  requesting  the  solicitor  to  ascer* 
tain  the  accuracy  of  the  copy.  I  have  met  with 
several  instances  of  important  mistakes.  In  one 
office  cof^  which  was  examined  with  the  original 
by  my  desire,  in  the  last  year,  four  verbal  errors 
were  found  in  about  as  many  lines,  every  one  of 
which  altered  the  interest  of  the  devisees. 

There  does  not  appear  to  be  a  sufficient  reason  for  Judgments. 


^  It  is  often  difficult  to  determine  whether  a  leasehold 
estate  or  term  of  years  was  vested  in  a  deceased  executor  or 
l^atee;  and  it  may  be  thought  desirable  to  require,  at  least 
as  far  as  relates  to  terms  vested  in  trustees,  that  no  assent  of 
the  executor  shall  be  valid,  unless  made  in  writing. 
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CHAP,  allowing  judgments  to  continue  charges  upon  firee* 
Secut.  hold  estates  before  execution  has  been  sued  out. 
They  are  not  binding  upon  copyhold  estates,  or 
without  notice  upon  equitable  interests  in  freehold 
estates,  nor  until  execution  upon  leasehold  or  other 
personal  property.  Where  they  are  obtained  in 
adverse  suits,  execution  is  rarely  suspended ;  where 
they  are  confessed  as  charges  upon  real  estates,  a 
mortgage  or  other  specific  security  might  be  taken. 
I  would  recommend  that  copyhold  and  trust  estates 
should  be  rendered  liable  to  execution,  and  that  a 
power  of  sale,  or  some  other  better  remedy  than 
an  elegit,  should  be  provided,  and  that  judgments 
should  no  longer  create  liens  upon  real  estates,  until 
execution  shall  have  issued ;  but  if  this  suggestion 
be  not  approved  of,  and  judgments  are  allowed  to 
remain  li^ns  on  real  estates,  they  should  be  r^s* 
tered.  They  are  not  binding  under  the  present 
acts  upon  lands  in  a  register  county,  until  they 
have  been  registered  in  that  county,  and  in  like 
Ddanner  they  should  be  required  to  be  registered 
separately  with  respect  to  every  different  county  in 
which  there  may  be  estates  intended  to  be  charged 
with  them,  gnd  not  to  be  effectual  as  against  other 
securities  or  assurances  of  lands  in  such  county 
which  may  have  been  previously  registered.  A 
provision  should  be  made  similar  to  that  with 
respect  to  Ireland,  contained  in  the  9th  Geo.  IV. 
ch.  5,  requiring  the  registry  of  them  to  be  revived 
every  ten  years. 
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A  judgment  may  be  registered,  upon  the  pro-  chap. 
duction  of  a  copy  signed  by  the  proper  officer,  with  Sect.  *. 
an  affidavit  to  verify  his  signature ;  and  the  register 
fihould  contain  the  residence  and  addition  of  the 
party.  It  is  extraordinary  that  the  description  of 
the  parties  has  not  long  since  been  required  to  be 
inserted  in  writs,  judgments,  and  other  proceed- 
ings at  common  law.  Some  of  the  inconveniences 
occasioned  by  the  number  of  judgments  against 
different  persons  of  the  same  name,  have  already 
been  noticed^. 

The  acknowledgment  of  satisfiiction,  or  discharge  DiachargM. 
i>f  a  judgment,  should  also  be  registered. 

I  have  recommended  that,  if  crown  debts  are  Grown 
allowed  to  continue  binding  against  purchasers, 
they  should  be  specified  in  a  list  to  be  kept  at  the 
Register  Office^;  and  it  will  also  be  advisable  to  and  quietus. 
allow  every  quietus  to  be  registered. 

The  expediency  of  registering  lists  of  the  rents  Rents  and 
payable  to  the  crown,  and  of  the  reversions  remain-  of  th* 

Cf  own 

ing  in  the  crown,  has  already  been  suggested^. 

If  proper  terriers  were  made  of  the  estates  of  Terriers  of 
ecclesiastical  corporations,  and  of  glebe  lands  and  cai  pro- 
other  property  of  the  church,  it  would  be  advisable  ^'^^' 
to  require  them  to  be  registered^. 

Particulars  of  the  estates  belonging  to  colleges  Chanty 

estateSf 

and  hospitals,  and  held  by  trustees  for  charitable 
purposes,  should  also  be  registered. 

«  Ante,  p.  181.  183.  •*  Ante,  p.  120. 

"  Ante,  p.  119.  •«  Ante,  p.  121. 
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CHAP.  Judgments  in  ejectments,  and  other  real  actions. 
Sect  2.  and  decrees,  and  proceedings  in  the  courts  of 
J^iglT  equity*  when  they  form  an  essential  part  of  the 
titles  to  estates,  should  also  be  roistered.  The 
doctrine  that  lis  pendens  is  notice  to  all  the  world, 
is  obviously  attended  with  injustice;  because  no 
purchaser  thinks  of  attempting,  or  can  be  expected, 
to  search  the  proceedings  of  the  different  courts,  in 
order  to  ascertain  whether  there  may  not  be  some 
suit  affecting  the  estate.  The  practice  of  register- 
ing the  proceedings  of  the  courts  of  law  and 
equity  ^^  although  perfectly  nugatory  under  the 
present  acts,  shows  that  there  is  a  prevailing 
opinion  in  favour  of  the  propriety  of  registering 
them.  The  authenticity  of  proceedings  might  be 
ascertained  by  office  copies,  verified  by  affidavits, 
and  secured  by  penalties.  Parties  might  be  allowed 
to  register  notices  of  suits  in  the  same  manner  as 

I 

other  caveats. 
Proceed-         Proceedings  under  the  Bankrupt  and  Insolvent 
thrBank-    Acts  should  also  be  required  to  be  registered.     I 
Insolent    have  already  ventured  to  recommend  that  purchasers 
should  not  be  affected  by  subsequent  bankruptcy  or 
insolvency* ;  but  they  might  be  bound  by  a  caveat, 
registered  by  a  creditor,  on  account  of  an  act  of 
bankruptcy  or  imprisonment. 
Proceed-         Procccdings   in  cases  of  limacy  and   escheat 
lunacy  and  should  also  be  registered. 

escheat.  ^ 

^  See  Sugd.  on  Parch.  7th  edition,  689. 
«»  Ante,  p.  193. 
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Certificates  of  the  redemption  of  the  land  tax,  chap. 
and  proceedings  under  the  Acts  for  selling  the  Sect.2. 
estates  under  extents — the  land  revenue  Acts — ^the  Certificates 

A  i»  •!    •  1         -I  1  °^  redemp- 

Acts  for  building  churches  and  exchanging  glebe  tion  of 

.  ,    ,  o      o  c?  land  ttLW, 

lands — ^the  Act  for  obtaining  conveyances  of  estates  and  pro- 
vested  in  trustees  under  disabilities ;  and  all  other  under  Acts 
proceedings,  under  Acts  of  Parliament,  which  must  menu 
form  part  of  the*  titles  of  estates,  should  appear 
upon  the  registiy. 

Private  Acts  of  Parliament  should  also  be  reffis-  Private 

Acts. 

tered;  for  it  is  impossible,  in  practice,  to  learn 
whether,  among  the  numerous  Acts  of  Parliament, 
some  one  may  not  have  a£fected  an  estate  agreed 
to  be  sold.  One  case  of  a  fraudulent  suppression 
of  an  Act  of  Parliament  has  been  mentioned  ^.  The 
authenticity  of  a  private  Act  might  be  proved  by 
a  copy,  examined  with  the  Parliament  roll,  and 
verified  by  affidavit ;  or  by  a  copy  printed  by  the 
King's  printer.  It  would  of  course  be  unnecessary, 
when  a  printed  copy  is  made  evidence,  to  register 
more  than  the  title  of  the  Act  and  a  short  statement 
of  its  contents. 

One  of  the  most  important  objects  of  a  general  Evidence  of 
roister  will  be  to  collect  the  important  evidence 
necessaiy  to  prove  a  pedigree.  A  title  by  descent 
is  said  to  be  preferable  to  any  other,  but  the  diffi- 
cult of  procuring  sufficient  evidence  of  it,  under 
the  present  regulations  of  parochial  registers,  ren^ 


^  See  p.  198. 
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CHAP,    ders  it  mucli  less  marketable.     The  owner  of  an 

IX. 

Sect.'«.  estate,  which  has  been  in  his  family  for  centuries, 
naturally  considers  his  title  to  be  unexceptionable ; 
and  eveiy  one  unacquainted  with  the  diflSculty  of 
procuring  evidence  of  pedigree,  would  think  it 
improbable  that  a  reasonable  doubt  could  be  ascer- 
tained of  its  safety.  However,  it  frequently  hap- 
pens that  such  a  title  cannot  be  rendered  market- 
able ;  and  when  the  estate  has  been  sold  without 
a  previous  investigation,  the  purchaser  refuses  to 
accept  the  title,  after  great  trouble  and  expense 
have  been  incurred  in  searches  to  discover  the 
necessary  proofs ;  and  the  owner  is  obliged  to  pay 
heavy  costs,  and  take  back  his  estate  diminished 
in  value  in  consequence  of  its  rejection.  It  is 
stated  by  Mr.  Preston  ^°,  that  where  a  title  depended 
on  successive  descents,  the  conveyancers,  who  were 
consulted  on  the  part  of  the  seller  and  purchaser, 
advised  that  the  seller  ought  to  make  an  abatement 
of  one-third  part  of  the  purchase  money,  on  account 
of  the  risk  to  which  the  title  was  exposed,  and  the 
difficulty  which  would  attend  it  when  carried  to 
market ;  and  that  such  abatement  was  accordingly 
made ;  and  it  is  reported  that  the  purchase  money 
was  sixty  thousand  pounds,  and  the  abatement 
twenty  thousand  pounds.  When  an  estate  has 
been  frequently  the  subject  of  sales,  the  evidence 
necessary  to  prove  it,  must  have  been  collected  from 

'®  Treatise  on  Abstracts,  vol.  i.  p.  23. 
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time  to  time,  while  the  circumstances  were  recent,    chap. 

IX. 

and  therefore  the  necessary  proofs  could  be  ob-  sect.'*. 
tained;  but  when  an  estate  has  remained  for  a 
long  time  in  one  family,  no  one  is  interested  in 
preserving  the  certificates  of  marriages,  burials, 
proofs  of  the  number  and  failure  of  issue,  and  other 
circumstances  upon  which  the  title  must  depend ; 
and  it  is  often  impossible,  after  a  considerable  dis- 
tance of  time,  to  obtain  them.  But  if  proper 
evidence  of  pedigrees  were  preserved,  a  title  to  an 
old  family  estate  would  become,  as  it  ought  to  be, 
preferable  to  any  other ;  because  it  would  be  less 
incumbered  with  documents,  and  be  free  from  the 
defects  and  errors  to  which  all  assurances  are 
liable. 

It  is  generally  admitted  that  the  present  system  Present 
of  parochial  registers  in  this  country  is  very  defec-  regutering 
tive.     The  registers  of  baptisms  do  not  include  the  ghouia  be' 
children  of  any  of  the  numerous  classes  of  dissenters;  "™*° 
and  in  many  cases  do  not  state  the  time  of  birth ; 
and  therefore  leave  in  doubt  the  important  question 
of  l^itimacy,  because  a  child  may  be  bom  before 
marriage,   and  christened  afterwards:   and  they 
never  refer  to  the  place  of  marriage,  or  mention 
the  maiden  name  of  the  mother.     The  registers  of 
marriages  are   more  complete,  but  they  do  not 
include  Quakers  or  Jews,  or  sufficiently  describe  the 
parties,  or  refer  to  the  places  of  their  baptism.  The 
registers  of  burials  are  almost  as  defective  as  those 
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CHAP,  of  baptism,  for  they  do  not  include  dissenters,  or 
Sect.*  2.  state  the  time  of  death,  and  therefore  leave  in  doubt 
questions  of  survivorship ;  and  they  do  not  refer  to 
the  places  of  marriage  or  baptism.  The  ministers 
are  not  sufficiently  responsible  for  negligence,  and 
in  several  places  the  registers  are  carelessly  kept, 
and  the  entries  are  very  much  in  arrear.  There 
are  also  frequent  instances  of  erasures  and  interli- 
neations, and  of  leaves  having  been  torn  out,  and 
of  the  books  having  been  lost  or  destroyed.  By 
the  late  Act,  52  Geo.  III.  c.  146,  the  latter  evils 
are  in  some  measure  prevented,  by  requiring  a 
duplicate  of  every  register  to  be  sent  to  the  office 
of  the  Registrar  of  the  diocese ;  but  I  doubt  whe- 
ther such  offices  are  secure  places  for  the  preserva- 
tion of  important  documents ;  and  I  am  confident 
that,  in  practice,  a  search  is  very  rarely,  if  ever, 
made  there.  A  frequent  cause  of  objection  to 
titles,  arises  from  the  impossibility  of  proving  the 
number  of  children,  or  the  failure  of  issue  of  a 
deceased  person ;  and  the  parochial  registers  afford 
very  scanty  means  towards  furnishing  such  evi- 
dence. It  was  formerly  supplied  by  the  visitations 
of  the  Heralds,  and  the  funeral  certificates  taken  by 
them ;  and  in  the  year  1816,  Sir  James  B.  Burgess 
introduced  a  Bill  in  the  House  of  Commons,  for 
requiring  every  executor  and  administrator  to  re- 
gister a  funeral  certificate  at  the  College  of  Arms ; 
but  I  apprehend,  that  to  revive  the  almost  obsolete 
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powers  of  the  Heralds^  would  be  jiearly  as  unpopular  chap. 
a  measure,  as  to  extend  the  powers  of  the  Ecclesias-  Sect. '2. 
tical  Courts. 

In   the  Act  proposed  by  the  Commission  ap-  a  register 
pointed  in  the  time  of  the  Commonwealth  ^^,  it  was  p^ted  in 
required  that  an  officer  should  be  appointed  in  rish. 
every  Parish,  elected  in  the  same  manner  as  the 
churchwardens^  and  called  the  Parish  Registrar; 
and  that  he  should   attend  marriages   and  enter 
them,  and  also  enter  births  and  deaths ;  a  similar 
officer  is  appointed  by  the  government  in  France, 
and  other  countries  on  the  continent;  and  I  am 
moable  to  suggest  any  better  mode  for  securing  the 
supply  of  such  important  documents.     It  would 
not  be  proper  to  impose  the  duty  of  keeping  proper 
roisters,  upon  the  minister  of  the  parish,  if  they 
were  to  include,  as  they  ought  to  do,  the  numerous 
bodies  of  dissenters ;  and  indeed  it  may  be  consi- 
dered objectionable,  in  any  case,  to  make  the  clergy 
ministerial  officers,  for  civil  purposes,  or  to  render 
them  Uable  to  penalties  for  the  nonperformance  of 
such  duties. 

If  an  officer  were  appointed  in  every  parish,  a 
penalty  might  be  imposed  upon  the  parents,  or 
nearest  relations,  or  householders,  who  did  not 
inform  him  of  a  birth  or  death  within  a  certain 
time  after  the  event  happened.  The  present  duty 
of  Searchers  might  be  intrusted  to  such  officer,  and 

"  It  appears  that  a  nearly  similar  Act  was  passed  on  the 
24th  of  August,  1653,  and  in  part  confirmed,  in  1656. 
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CHAP,    he  would  afford  some  assistance  to  the  Coronef.' 

Secu's.    A  sufHcient  remuneration  for  the  Registrar  should 

be  provided  by  fees  upon  entries,  arid  certificatesi^^ 

m 

and  by  parts  of  the  penalties^  and  his  duty  should 
be  enforced  by  heavy  penalties,  in  case  of  negli- 
gence or  fraud. 
Proposed         Whether  the  registry  be  intrusted  to  ihe  Clergy 
Ae  re^**'  or  a  parish  oflBcer,  the  present  mode  of  registry 
^'  should  be  improved.     In  births,  the  time  when 

the  child  was  born,  and  whenever  the  parents 
might  not  object  to  disclose  it,  the  place  of  mar- 
riage should  be  stated,  and  also  whether  the  child 
was  the  eldest,  or  second,  or  what  other  of  their 
children.  In  marriages  and  burials,  the  parties 
should  be  fully  described,  and  the  places  of  birth 
or  baptism  should  be  mentioned.  In  burials,  the 
time  of  death  should  be  inserted,  and  a  statement 
might  be  added,  similar  to  the  ancient  funeral 
certificates,  mentioning  the  wives  or  husbands  of 
the  deceased,  and  the  number  and  names  of  then- 
issue  ;  and  the  relationship  or  description  of  the 
parties  who  supplied  the  information,  should  be 
expressed,  and  that  they  should  sign  the  statement 
whenever  their  signatures  can  be  procured.  Such 
statements  ought  not  to  be  considered  conclusive 
evidence,  but  they  would  be  extremely  useful. 
They  would  be  entitled  to  equal  weight,  with  writ- 
ten memorandums  by  deceased  relations,  or  inscrip- 
tions on  tombstones.  At  present  a  statement  of  a 
pedigree,  although  made  by  a  person  in  his  own 
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favour  (as  a  description  of  pedigree,  in  a  deed  chap. 
executed  by  a  tenant  in  tail,  for  su£fering  a  recovery)  sect.' «. 
is  after  the  end  of  thirty  years,  when  the  posses- 
sion has  gone  along  with  the  title,  usually  consi- 
dered in  practice  to  afford  sufficient  evidence  of 
the  facts ;  while  in  the  absence  of  such  a  descrip- 
tioOf  formal  proof  of  the  pedigree,  by  certificates 
and  affidavits,  would  be  required.  In  France,  the 
regulations  adopted  for  securing  the  accuracy  of 
the  registry,  appear  to  be  unnecessarily  minute. 

A  duplicate  of  the  register,  instead  of  being  sent  DapUcates 
to  the  office  of  the  Registrar  of  the  diocese,  should  sen^to  the 
be  transmitted  to  the  Register  Office,  in  order  that  ^1^?' 
all  the  necessary  evidences  of  title  might  be  under 
one  roof;  and  proper  indexes  and  references  should 
be  made  to  them. 

I  concur  in  the  opinion  of  Mr.  Humphreys ''^^,  that  Pedigrees 
persons  claiming  by  descent,  should  be  empowered  registered. 
to  register  their  pedigrees  with  such  evidence,  or 
references  to  evidence  for  proving  them  as  they 
may  think  proper;  but  I  would  allow  no  greater 
authority  to  such  a  registry,  than  to  any  other 
writing  under  the  hand  of  the  heir.  Although 
it  would  not  amount  to  perfect  evidence,  it  might, 
after  several  years,  be  satisfactory  to  purchasers, 
and  would  afford  the  means  of  reference  to  better 
evidence,  when  it  might  be  required.    If  the  proofs 

^  Second  edit.  p.  361. 

T 
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CHAP,    of  a  ped^ree  were  made  perfect,  it  would  be  almost 
Sect.  V    impossible  to  make  a  flaw  in  the  title  of  the  person 
in  possession''^' ;  and  if  the  statement  were  false,  it 
would  enable  the  right  owner  to  recover  the  estate, 
by  discovering  its   incorrectness,  which    (if   the 
period  of  limitation  be  properly  confined)  must,  I 
think,  be  considered  to  be  an  advantage.     How- 
ever, it  appears  to  me  to  be  desirable  to  leave 
the  registry  of  a  pedigree  to  the  option  of  the 
party. 
Whether         It  may  be  doubted  whether  there  should  be  one 
should  be    register  office  in  London  for  the  whole  of  England 
oS»m*  '  and  Wales,  or  separate  offices  in  each  County  and 
"foTei^h  Riding,  with  a  general  office  in  London,  to  which 


one 


county.  duplicates  of  the  registers  in  the  country  offices 
might  be  transmitted  once  in  every  year  for  re- 
ference. The  arguments  in  £aivour  of  one  office 
are — that  the  establishment  would  be  less  expensive 
and  better  managed — that  the  mode  of  r^istiy 
would  be  rendered  uniform — that  the  inconvenience 
of  different  registers,  when  estates  in  several 
Counties  are  included  in  one  deed,  would  be  pre- 
vented— and  that  in  most  parts  of  the  countiy 
there  is  a  greater  facility  of  communication  ^th 
the  metropolis  than  with  the  county  town.  The 
arguments  in  favour  of  a  register  for  each  County 


'^  See  Mr.  Sugden's  Letter  to  Mr.  Hamphreys,  3d  edit 
p.  47. 
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are,  that  it  would  be  less  voluminous,  and  therefore    chap. 

IX 

there  would  be  less  risk  of  confusion— that,  when-  sect^'j. 
ever  it  were  necessary,  documents  relating  to  estates 
in  the  Coimty  could  be  produced  upon  trials  at  the 
assizes  with  much  less  expense — ^that  solicitors  in 
the  country  might  not  like  to  trust  the  responsibility 
of  registering  and  making  searches  to  their  agents 
in  London — and  that  if  there  were  but  one  regis* 
try,  it  might  have  the  injurious  effect  of  removing 
to  London  great  part  of  the  legal  business  of  so- 
licitors in  the  country,  whose  local  knowledge  of 
the  property  enables  them  to  manage  transactions 
relating  to  it  with  greater  advantage  to  the  in- 
terests of  their  clients.  It  does  not  appear  to  me 
to  be  very  material  which  plan  be  adopted ;  but  I 
think  it  probable  that  the  saving  of  expense  in  the 
establishment  and  buildings,  and  duplicates,  and 
also,  in  the  greater  number  of  cases,  in  the  trans- 
mission of  the  deed  or  will  for  the  purpose  of 
being  registered,  will  induce  Government  to  prefer 
the  establishment  of  one  general  office  in  London ; 
and  dierefore  the  remarks,  which  I  shall  venture  to 
make,  will  be  made  to  apply  more  particularly  to  a 
single  office. 

It  will  probably  be  thought  expedient  to  require  Documents 
the  original  documents  to  be  deposited  at  the  Re-  deposited. 
gister  Office,  because  it  will  be  impossible  by  other 
means  to  preserve  the  best  evidence  of  them  with 
certainty,  or  to  prevent  the  inconveniences  which 

t2 
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276  EVIDENCE  OF  DEEDS. 

CHAP,    at  present  arise  from  questions  and  disputes  relating 
Sectlt.    to  the  custody  of  deeds,  and  from  the  necessity  of 
Official       covenants  for  the  production  of  them.     An  official 
duplicates   copy  of  any  deed,  will,  or  other  document,  might 
made  evi-    bc  givcu  to  any  pcrsou  entitled  to  an  interest  in  the 
*°^^'        estate,  and  might  be  signed  by  the  two  clerks,  by 
whom  it  may  have  been  examined  with  the  original, 
and  who  should  be  liable  to  a  penalty  for  every 
mistake  in  it.     When  a  certificate  of  registry  had 
been  indorsed  upon  it,   it  might  be  admitted  as 
evidence,  like  a  chirograph  of  a  fine  or  other  re- 
cord without  further  proof,  in  all  cases  where  the 
party  intending  to  produce  it  should  have  given 
notice  to  the  other  party,  and  should  not  have  re- 
ceived a  counter  notice  requiring  the  production 
of  the  original.     In  the  case  of  deeds,  it  might  be 
advisable  to  allow  parties,  if  they  thought  proper,  to 
cause  duplicates  of  them  to  be  executed,  in  order 
that  when  one  of  them  has  been  deposited  as  the 
original,  the  other,  after  having  been  examined  with 
it  at  the  Register  Office,  and  indorsed,  and  certified 
to  have  been  examined  and  registered,  might  have 
the  same  efiect  as  the  original.     It  is  evident  that 
any  question  involving  an  imputation  of  forgery,  the 
appearance  of  the  deed,  or  the  mode  of  execution, 
might  be  determined  by  the  production    of  the 
duplicate,  and  would  therefore  in  every  case  render 
useless  the  production  of  the  original.  Some  amend- 
ment is  required  to  diminish  the  expense  occa- 
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sioned  by  the  present  rules  respecting  the  proof  of    chap. 
written  instruments.     Unless  a  deed  or  will  be    secL  2. 
thirty  years  old,  an  attesting  witness  must  be  called,  9^^^  ^^^ 
if  his  presence  can  be  enforced ;  without  any  consi-  ^°*^gJnt   * 
deration  of  the  costs,  which  a  long  journey  and  his  ^'^^^j^ 
expenses  may  occasion;   although  if  he  be  dead,  p«>ofo« do- 
or out  of  the  country,  it  is  sufficient  to  prove  his  | 
handwriting,  and  that  of  the  party ;  and  if  there 
be  more  than  one  attesting  witness,  it  is  frequently 
thought  prudent  to  require  the  attendance  of  all  of 
them.     In  order  to  avoid  as  much  as  possible  these 
heavy  expenses,  it  has  become  a  prevailing  practice 
with  solicitors  to  cause  deeds  to  be  attested  by  no 
more  than  one  witness.     If  a  will,  which  has  been 
proved,  is  to  be  given  in  evidence,  it  is  necessary  to 
incur  the  great  additional  expense  of  an  officer  of 
the  Ecclesiastical  Court  to  convey  the  will  to  any 
Court  in  the  kingdom,  in  which  the  trial  may  take 
place.     If  a  copy  of  a  parish  register  is  to  be  pro- 
duced, some  person  must  appear  who  has  examined 
it  with  the  original.     It  appears  to  me,  that  if 
sufficient  regulations  were  adopted  to  ascertain  the 
authenticity  of  the  documents  when  they  were 
registered,  and  the  correctness  of  the  copies,  there 
would  be  no  good  reason  why  these  expenses  might 
not  be  rendered  unnecessary,  except  in  those  few 
cases  in  which  the  question  might  depend  upon  the 
appearance  of  the  original.     Whenever  notice  to 
produce  the  original  should  have  been  given,  an 
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CHAP,    officer  of  the  establishment  miffht  be  intrusted  with 

IX. 

Seccf.    the  custody  and  production  of  it. 
Aiynopris       It  would  be  Convenient  to  require  that  every 
cument       deed,  will,  or  document,  brought  for  registry  should 

■hould  b6«  •-1*11  ■ 

brought      be  accompanied  with  a  short  synopsis  or  statement 

of  its  contents;  in  order  that,  when  found  to  be 

correct,  4t  might  be  copied  into  the  register  book 

as  a  marginal  index  to  the  copy  of  the  instrument, 

and  also  with  such  other  description  of  the  nature 

of  the  document,  as  ought  to  be  inserted  in  any  of 

the  indexes  or  books  of  reference. 

Regular  Such  regulations  should  be  made,  with  respect 

specting      to  the  manner  in  which  the  register  should  be 

kept,  as  may  prevent  the  possibility  of  any  error 

or  concision ;  and  I  will  venture  to  mention  some 

which  appear  to  me  to  be  desirable,  although  the 

want  of  any  practical  experience  must  raider  my 

suggestions  extremely  imperfect. 

Two  de-  The  office  might  be  divided  into  two  departments, 

one  for  en-  ouc  for  ascertaining  the  authenticity  of  documents 

other  for     proposcd  to  be  registered,  and  the  other  for  pre- 

reference.    Serving  and  affording  facility  of  reference  to  them ; 

and  they  might  be  so  regulated  that  the  one  should 

afford  a  check  against  negligence  or  error  in  the 

other.   The  latter  department  might  be  divided  into 

as  many  different  offices  as  there  are  Counties  or 

Ridings,  including  the  Cities  and  Towns,  which  are 

Counties  of  themselves  in  the  districts  in  which  they 

are  locally  situated ;  and  there  might  be  an  addi- 
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tional  office  for  such  documents  as  relate  to  more    chap. 

IX. 

than  one  County.  In  such  last  office  might  be  kept  Sect.' 2. 
the  register  of  eveiy  deed,  wUl,  decree,  judgment, 
&c,  which  may  relate  to  estates  in  more  than  one 
County,  but  which  should  not  be  notice  with  respect 
to  estates  in  any  one  of  such  Counties,  unless  the 
synopsis  of  its  contents  were  entered,  and  the 
register  of  it  properly  referred  to,  in  the  indexes, 
to  be  kept  in  the  office  appropriated  to  such 
County.  This  regulation  is  proposed  to  prevent 
the  trouble  of  more  than  one  register  of  docu- 
ments, comprising  estates  in  two  Counties,  or 
doubts  respecting  the  office  in  which  such  register 
might  be  found.  And  in  the  last  mentioned, 
or  another  office,  might  be  kept  the  registers  of 
crown  debts,  commissions  of  bankrupts,  petitions 
under  the  Insolvent  Acts,  and  other  documents 
which,  it  might  be  thought,  should  afford  notice 
to  all  persons,  without  reference  to  the  place  in 
which  the  estates  affected  by  them  might  be  situate. 
The  dupUcates  of  registers  of  births,  marriages,  and 
deaths,  should  be  kept  in  the  office  for  the  County 
in  which  they  may  be  made. 

In  the  first  department  the  document  should  first  Reguia- 
be  proved,  and  as  soon  as  its  authenticity  has  been  entering  de- 
ascertained,  it  should  be  numbered  in  order,  be-  p*"^*^®" 
ginning  with   a  new  series   of  numbers   at  the 
commencement  of  every  year ;    an  entry  should 
then  be  made  of  it  in  a  book  containing  its  number. 
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CHAP,  the  day  of  registry,  and  the  date  of  the  document  and 
Sect's,  its  nature ;  and  it  might  be  convenient  to  require  that 
the  entry  should  be  signed  by  the  officer  by  whom 
it  may  have  been  made,  and  also  by  the  person  who 
brought  the  document  for  registry!  It  might  then 
(being  indorsed  with  its  number  and  date  of  registry) 
be  sent  to  the  office  in  the  other  department,  where 
it  is  to  be  registered  and  preserved.  When  it  has 
been  properly  registered  and  indexed,  it  might 
be  indorsed  with  a  reference  to  the  register  book, 
and  indexes ;  and  the  duplicate  or  office  copy  (after 
having  been  properly  examined,  and  indorsed  with 
a  copy  of  the  indorsements  on  the  original)  might 
be  sent  back  to  the  other  department ;  and  upon  a 
reference  to  the  register  book  having  been  marked 
in  the  book  of  entries,  the  certificate  of  r^^try 
might  be  signed  by  the  proper  officer,  and  the 
duplicate  or  copy  might  be  delivered  to  the 
party  ^*. 

If  one  clerk  or  officer  be  not  sufficient  for  the 
entry  of  documents,  there  might  be  several  books  in 
which  alternate  numbers  might  be  entered,  one  cleric 
taking  every  second  or  third,  &c.  number. 
Caveats.  Cavcats  might  be  registered  in  the  entering  office 

in  separate  books  for  every  County,  and  indexes 
should  be  made  to  the  names  of  the  persons  against 

''*  The  sketch  in  the  opposite  page  is  submitted  as  a  ibrm, 
which  might  be  used  in  the  Entering  Book. 
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CHAP,  whom  they  might  be  lodged,  and  such  books  should 
Sect.«  be  referred  to  before  any  deed  is  entered  for 
registry.  The  mode  in  which  caveats  are  entered 
and  referred  to  at  Doctors'  Commons,  might  afford 
some  guide  for  the  regulations  which  should  be 
made  respecting  them. 

No  two  inconsistent  instruments  should  be  re- 
ceived and  entered  on  the  same  day ;  and  perhaps 
it  might  be  advisable  to  require  more  than  one  day 
to  intervene  between  them. 
Reguia-  Every  office  in  the  second  department  should 

tioDs  for  the 

registering  Contain  an  entering  book,  register  book^and  proper 

depart-  ,     , 

menu         mdexcs. 

The  entering  book^*  would  be  a  mere  check  upon 
the  due  performance  of  the  duties  of  the  different 
officers,  and  need  only  contain  the  number  of  the 
document,  the  date  of  its  registry  and  receipt,  the 
reference  to  the  register  book,  the  place  of  the 
deposit  of  the  original  after  having  been  properly 
registered  and  indorsed,  and  the  date  of  the  return 


Entering 
books. 


^  The  EnteriDg  Book  might  be  made  in  a  form  similar  to  the 
following : 


1830.  County  of  Middlesex. 

- 

No.  of  Do. 
cuinent. 

Date  of 
Registry. 

When  re- 
ceived. 

By  whom. 

Where 
regittered. 

Where 
depofited. 

WheD  copj 
retnmcd. 

By  whom. 

1 

JaD.  1. 

Jan.  1. 

AB 

C  1 

Dl 

Jan,  S(. 

ELT. 
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of  the  duplicate  or  copy;  and  it  might  be  de-     chap. 
sirable  to  require  it  to  be  signed  by  the  officers    Sect.'x. 
who    received    the   document    and    returned   the 
copy. 

The  register  books  should  be  of  the  same  form  Register 
and  size,  with  two  margins,  one  for  a  marginal 
index  and  the  other  for  references.  In  order  to 
facilitate  the  means  of  referring  to  and  understand- 
ing the  documents,  it  may  be  thought  desirable 
that  they  should  not  be  written  like  the  originals 
without  a  break,  but  that  the  commencement  of 
erery  separate  recital  and  distinct  clause  should  be 
written  in  a  new  line,  and  the  nature  of  it  should 
be  stated  from  the  synopsis  as  a  marginal  index. 
It  might  also  be  desirable  to  require  different 
register  books  to  be  appropriated  to  different 
instruments,  in  order  to  facilitate  searches  into  the 
state  of  titles,  by  making  the  denomination  of  the 
book  indicate  the  nature  of  the  interests  created 
by  the  documents  comprised  in  it.  For  instance, 
all  leases  for  terms  not  exceeding  twenty-one 
years,  and  all  deeds  of  underlease  and  assign- 
ments relating  to  them,  might  be  registered  in 
one  book  lettered  L. ;  and  it  would  become  un- 
necessary to  refer  to  documents  in  that  book,  in 
order  to  ascertain  whether  any  interest  might  be 
subsisting  after  the  lapse  of  twenty-one  years.  In 
another  book  all  leases  for  longer  terms,  and  all 
deeds  relating  to  them,  might  be  registered,  and  it 


284  REGULATIONS  FOR  THE  REGISTER. 

CHAP,  should  include  terms  for  less  than  twenty-one  years, 
Sect.*2.  which  might  contain  covenants  for  renewal,  options 
to  purchase,  or  create  any  other  interests  which 
would  endure  beyond  the  end  of  that  term — such 
book  might  be  marked  T.  Settlements,  including  all 
instruments  which  might  create  estates  for  life,  and 
consequently  remainders,  so  as  to  give  a  right  to 
recover  the  estate  after  the  expiration  of  the  usual 
period  of  limitation,  might  be  included  in  another 
book  marked  S.  Among  other  books,  one  might  be 
appropriated  to  deeds  for  barring  estates  tail,  and 
marked  E. ;  another  to  mortgages  and  deeds  of 
security,  and  discharges  from  them,  marked  M. ; 
one  to  conveyances  of  the  whole  fee  simple,  marked 
C. ;  one  for  other  deeds,  marked  D. ;  one  for  de- 
crees and  other  legal  proceedings,  marked  P. ;  and 
another  for  judgments,  marked  J. 

A  new  set  of  books  might  be  commenced  on  the 
first  of  January  in  every  year ;  and  if  more  than 
one  volume,  under  the  same  letter,  were  required, 
the  volumemiight  be  numbered,  and  the  numbers  of 
the  pages  in  the  second  might  be  a  continuation  of 
those  in  the  first.  In  the  margin  of  the  register 
book  should  be  written  the  number  and  date  of  the 
instrument,  the  date  of  the  registry,  a  reference  to 
the  place  of  deposit,  and  to  the  index  of  places ; 
and  it  might  be  also  thought  advisable  to 'allow 
references  to  subsequent  instruments  to  be  made^ 
and  discharges  of  judgments  or  other  charges  to  be 
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copied  there.  The  copy  of  every  instrument  might  chap. 
be  signed  by  the  clerks,  by  whom  it  and  the  dupli-  Sect.':?. 
cate  or  office  copy  were  examined  with  the  original, 
and  also  by  the  clerks  by  whom  they  might  be 
indorsed.  Where  a  document  should  relate  to 
more  than  one  County,  and  should  be  regis- 
tered in  the  general  office,  it  would  probably  be 
sufficient  to  require  that  a  copy  of  the  synopsis, 
with  a  reference  to  the  book  of  registry,  should 
be  sent  to  the  office  appropriated  to  each  of  the 
counties  to  which  it  might  relate,  and  copied  into 
the  register  books  there,  instead  of  a  full  copy  of 
the  document. 

The  most  difficult  and  important  part  of  the  indexes. 
establishment  of  a  register,  will  be  the  regulation 
of  proper  indexes.  By  the  present  Register  Acts, 
it  is  required  that  the  registrar  shall  keep  an  alpha- 
betical calendar  of  all  parishes  and  places,  with 
references  to  the  number  of  the  instrument  which 
concerns  them,  and  the  names  of  the  parties  men- 
tioned in  them ;  and  I  understand  that  in  most  of 
the  offices  two  indexes  are  kept — one  containing 
the  name  of  the  grantor,  with  the  name  of  the 
parish — and  the  other  containing  the  name  of  the 
parish,  with  the  name  of  the  grantor.  I  am  also 
told,  and  can  readily  conceive,  that  such  indexes 
occasion  many  unnecessary  searches;  sometimes 
several  properties  in  the  same  parish  belong  to 
different  persons  of  the  same  name,  when  it  hap- 
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CHAP. 

IX. 
Sect.  2* 


Of  names. 


pens  to  be  one  of  frequent  occurrence;  persons 
who  invest  their  money  in  land,  usually  endeavour 
to  obtain  estates  which  are  within  a  short  distance 
of  each  other;  and  it  therefore  not  nniVequently 
happens,  that  the  same  person  will  have  several 
different  estates,  held  under  distinct  titles,  in  the 
same  parish.  Under  the  present  regulations,  it  is 
necessary,  in  order  to  ascertain  the  safety  of  a 
title,  to  search  the  register  for  every  different 
documeiit  relating  to  all  the  estates  in  the  parish 
which  may  belong  to  a  different  person  of  the 
same  name,  or  to  the  other  estates  which  may 
belong  to  the  same  person ;  and  it  appears  to  me, 
that  facility  and  accuracy  of  search  cannot  be 
obtained  with  sufficient  certainty  unless,  besides 
indexes  of  names,  other  indexes  be  made,  referring 
not  only  to  the  parishes  and  places,  but  also  to 
each  particular  estate ;  and  I  entertain  a  confident 
opinion  that  such  an  index  might  be  made  and 
kept  without  difficulty. 

The  indexes  of  names  might  be  made  aeoofding 
to  the  regulations  of  the  Irish  Act,  9th  Geo.  FV. 
c.  57.  s.  13,  which  requires  that  each  volume 
should  contain  a  period  of  ten  years,  and  should 
contain  only  such  names  as  have  the  same  initial 
letter ;  and  each  volume  should  be  subdivided  into 
portions,  each  distinguished  by  a  second  Icftter  in 
alphabetical  order;  under  which  subdivisions  the 
names  of  all  grantors  should  be  entered,  accord- 
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ing  to  the  two  first  letters  of  each  name.     After    chap. 

IX. 

the  name  of  each  grantor,  might  be  entered  his  sect's. 
description^  the  number  and  date  of  the  instru- 
menty  a  reference  to  the  register  book  where  it  is  * 
to  be  found,  the  parish  or  place  in  which  the  estate 
is  situated,  and  the  denomination  of  such  estate  in 
the  index  of  places,  and  a  reference  to  the  book 
and  ip9tg^  in  such  index  where  it  is  mentioned. 

It  is  desirable  that  indexes  of  the  names  in  the  ot  regiflters 
registers  of  births,  marriages,  and  deaths,  should  L.^'^  "' 
be  made  and  kept  in  a  similar  manner ;  and  refer- 
ences  might  be  made,  in  such  indexes,  in  columns 
to  be  left  for  that  purpose,  from  the  births  to  the 
marriage  of  the  parents,  and  from  the  marriages  to 
the  births,  and  from  the  deaths  to  the  births  and 
marriages  of  the  same  persons. 

For  making  indexes  to  estates,  Cpunties  should  of  places. 
be  divided  into  parishes  and  extraparochial  places, 
and  books,  or  portions  of  books,  should  be  appropri- 
ated to  each  parish  or  place,  alphabetically  arranged. 
Eyeiy  parish  and  place  might  also  be  subdivided 
into  the  separate  parts  of  it,  which  may  be  known 
by  different  names ;  and  if  in  towns,  into  the  dif- 
ferent squares,  streets,  &c. ;  and  every  subdivision 
which  can  be  clearly  distinguished  should  be  made, 
and  should  also  be  alphabetically  arranged.  Every 
estate,  in  each  subdivision,  should  have  a  particu- 
lar denomination  or  mark,  and  should  be  described 
at  the  top  of  the  page  which  might  contain  the 
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CHAP,    index  to  the  documents  relating:  to  it.     I  conceive 
IX.  ... 

Sect.'^.  that  there  would  be  no  difficulty  in  accomplish- 
ing this  object,  without  any  confusion,  if  it  were 
required  that  every  deed  (except  conveyances  under 
the  Bankrupt  or  Insolvent  Acts,  and  such  other 
instruments,  if  any,  m  which  a  general  description 
must  be  allowed)  should  contain  an  accurate  descrip- 
tion, or  a  reference  to  an  accurate  description,  of 
the  estate  intended  t9  pass  by  it.  It  is  not  too 
much  to  require  that  every  deed  (with  a  few  excep- 
tions) should  contain  sufficient  evidence  for  ascer- 
taining the  estate  intended  to  be  comprised  in  it, 
without  the  aid  of  parol  or  other  evidence ;  espe- 
cially when  it  is  considered  that  no  property  in  the 
funds  can  be  transferred  without  mentioning  the 
precise  sum — ^that  under  the  present  Register  Acts, 
the  name  of  the  parish  or  place  must  be  stated — 
that  a  fine  or  recovery  must  contain  the  quantities 
of  the  land,  as  well  as  the  name  of  the  place — ^and 
that  no  other  means  can  be  devised  by  which  the 
want  of  evidence  of  the  identity  of  parcels  (one  of 
the  most  frequent  causes  of  objections  to  titles), 
and  the  confusion  occasioned  by  it  can  be  effec- 
tually prevented. 

It  is  impossible  to  describe  an  estate  with  accu- 
racy without  a  plan;  for  even  if  the  situation 
and  quantity  of  every  inclosure  be  stated,  with 
the  admeasurement  of  the  different  sides  of  it,  it 
cannot  be  concluded  with  certainty  that  none  of 
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the  boundaries  have  been  altered.     It  is  evident    chap. 

IX 

that  the  shapes  of  different  pieces  of  land,  and  irre-    Sect.  V 
galarities  in  the  lines  which  divide  them,  can  only 
be  shown  by  a  plan. 

The  most  perfect  mode,  in  which  the  object  of  Piumaybe 
obtaining  an  accurate  description  of  every  estate  every  ^ 
could  be  effected,  would  be  to  require  every  parish  E^of^ 
and  extraparochial  place,  before  the  commence-  "  ®^°^®- 
ment  of  the  register,  to  furnish  a  plan,  with  a  book 
of  reference,  containing  the  names  of  the  persons 
who  appear  to  be  the  owners,  by  the  books  kept 
for  the  land  tax  and  parish  assessments ;  in  a  simi- 
lar form  to  the  plans  and  books  of  reference  which 
are  produced  in  pursuance  of  the  standing  orders 
of  the  House  of  Commons,  for  the  purposes  of 
Bills  for  canals  and  other  public  works.  Nearly 
two-thirds  of  the  parishes  are  already  in  possession 
of  plans,  in  consequence  of  inclosures  having  taken 
place  in  them ;  and  in  the  present  improved  state 
of  land-surveying,  the  expense  of  making  such 
plans,  in  other  places,  would,  I  conceive,  be  abun- 
dantly compensated  by  the  advantages  afforded  by 
them.  The  parochial  rates  prevent  any  doubt 
respecting  the  boundaries  of  parishes,  and  any 
dispute  respecting  the  boundaries  of  lands  might 
be  settled  by  a  commissioner  to  be  appointed 
for  the  county.  The  numbers  in  the  book  of 
reference  might  be  written  at  the  commencement 
of  the  part  of  the  book  appropriated  to  the  parish 

u 


one. 
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CHAP,    or  subdivision,  with  a  reference  to  the  page  of 

Sect.  f.    the  book  which  should  contain  the  index  relating 

to  the  estate  to  which  it  referred,  and  the  plan, 

or  a  copy  of  it,  might  also,  if  thought  advisable, 

be  made^   to   afford   a   reference  to  the   index. 

Boundaries  are  so   rarely  altered^  that  no   plan 

would  require  to  be    renewed   more  than  once 

Or  every     in  cvcry  ccntuiy.     Every  deed  might  then  either 

contain  a     coutaiu  a  reference  to  the  plan  furnished  by  the 

refe^  to       parish  or  place,  or  a  map,  which  might  be  c<Kn- 

snotner  ^       «  «     . 

containing     pared  Wltll  it. 

If  the  su^estion  that  every  parish  and  place 
should  furnish  a  plan  be  not  adopted,  the  same 
object  might  be  effected^  although  in  a  less  conve- 
nient manner,  by  requiring  that  every  deed  (t^ith 
such  exceptions  as  have  been  mentioned)  should 
contain  a  map,  or  refer  to  a  deed  previously  regis- 
tered, which  contained  one ;  and  such  estates  might 
be  numbered  in  the  index  relating  to  the  parish  or 
place,  in  the  order  in  which  the  deeds,  with  maps 
of  them,  might  be  entered  on  the  register. 

The  indexes  should  contain,  on  the  top  of  the 
page,  the  numbers  and  descriptions  of  the  estate ; 
and  it  is  desirable,  that  a  reduced  copy  of  the  plan 
or  map  should  also  be  inserted.  At  present, 
when  a  deed  contains  a  plan,  a  copy  of  the  plan  is 
left  at  the  Register  Office  with  the  memorial. 
Underneath  might  be  contained  sufficient  accounts, 
or  abstracts,  to  afford  a  reference  to  all  the  docu- 
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meats  relating  to  the  estate,  and  to  show  their  chap. 
nature.  For  this  purpose,  every  document  might  Sect/f. 
be  numbered,  and  its  number  should  be  stated  ^^ 
as  well  as  the  year,  number,  and  day  of  registry 
— a  reference  to  the  register  book,  and  either 
the  synopsis  of  the  document,  or  an  account  of 
its  nature :  and  it  might  be  useful  to  add  some 
remarks  to  show  the  determination  of  leases,  when 
surrendered— of  life  estates,  when  expired — of 
estates  tail,  when  barred  or  determined — and  of 
mortgages,  charges,  and  judgments,  when  satisfied 
— ^with  references  to  the  books  which  contain  or 
refer  to  the  evidence  of  those  facts"'.  There  would 
be  but  little  more  difficulty  in  stating  the  nature 
of  the  contents  of  documents  in  such  an  index  "^^ 
than  is  found  in  making  abstracts  of  wills  at  the 
Legacy  Stamp  Office, 

By  such  means  the  state  of  the  title  might  be 
made  to  appear  in  the  same  manner  as  an  account 
is  shown  by  a  merchant's  ledger. 

Every  deed,  and  every  duplicate,  and  official  References 

to  be  in- 

^  The  nambers  would  be  attended  with  the  advantage  of 
prerenting  the  possibility  of  interposing  any  document,  and 
of  showing  when  all  the  evidence  relating  to  a  title  has  been 


"  See  p.  246. 

*  The  Index  might  be  made  in  a  form  similar  to  the  sketch 
in  the  next  pages,  in  the  book  for  Middlesex. 

u2 
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Hampstead.    Subdivigion  2,  West  End. 


No.  SO  to  60. 


[A  list  of  the  diflforent  inclosorM',  with  their  nombefciyMiA  %  plan  aad  (pantitiM 

stated:} 


■wy  be  here 


No.  of 

DOCD- 

ment. 


1 
8 


3 

4 


5 
6 


8 

9 

10 

11 


REGISTRY. 


Year 

or 


1830100 


1830 
1835 
1836 


No, 
or 


200 


17 


106 


Date  of 


Jan*  %•  •  • 
Jan.  29  . 


Feb.  30  . 


March  3.S  2. 306. 


1847 
1854 


12 
13 


14 
15 


1854 

1856 
1857 
1857 
1858 


1858 
1860 


1861 
1862 


190 
20 


28 

131 
360 
361 
362 


460 
250 


212 


April  4. . 
May  6  .  . 


DOCUMENTS. 


ReHepvDce 
to  book  of 


Cl.  20   . 
L2.  16   . 


Wl.  107 


Jan.  1  .  . 
Jan.  20  . 


Feb.  3  .  . 
Feb.  29  . 


D60  ..  . 
£2.260. 


June  3 .  . 

July  4  . . 
Aug.  13  . 
Aug.  13  . 
Aug.  13  . 


Sept.  12  . 
Oct.  3  . . 


360  Dec.  1  . . 


Dec.  10  . 


T400  .  . 


Dkte  of 


March  30 
May  1  .  . 


Nature  of 


Purchase  deed   . 
Lease 


WiU    ...  '. 
Settlement   .  •  . 


SaidCD.  .  . 
Said  C  D  .  .  . 
GW  .  .  . 


May  6  .  . 


M  201  . .  June  30  . 


A300.  . 
D  120  .  . 
P17.  .  . 


Aug.  1  . . 
Aug.  2  . . 
July  3  • . 


C2.  360 
J  40.  .  . 


P45.  .  . 
C  216  •  . 


Names  of 
O  anfort. 


A  B,  of   .  .  .CDof  •  .  .  . 


XtK    %    •     •••     • 


£  T  wife  .  ■  » 


GW 

G  W 

I,  his  intended 

wife 
K  and  L  • •  . 
Ist  and  olhei 

sons  of  GW 

and  J 


Appointment  of 
15,0001. 

Deed  to  bar  en- 
tail and  con- 
veyance 

Release  of  charge 
and  surrender 
of  term 

Mortgage  .  . 


Sept.  10 . 
Aug.  2  . . 


Nov.  30  . 
Dec.  8  . . 


Letters  of  ttdmi- 
nistration  to  R« 

PedipeeofP, 
heir  to  R. 

Decree    of    the 
Court  of  Chan 
ceiy  in  a  cause 
of  D  •.  P  .  .  . 

Purchase  deed    . 

Judgment  in 
lung's  Bench 
against  .... 

Conveyance  •  .  . 


Purchase  deed    . 


G  W  and  wife 

IWandRhis 
eldest  s(Ai(n) 


P,K,andL    . 
R 


■  « 


M,  brother  (i 
G  W,.  .. 

1st  and  ochei 
■ons  of  M 
socoeaBvaiy 

G    Vt      •     •    •  •  • 

P,onlyTOufei 

chUd  .... 

M  W  and  R  hislTo  floch  peisoa 


as  they  snj 
appoint. . . 

BBL     TV      •     .    .     .    < 


R 
R 


... 


S 

p. 


... 


Tf  oi   •  •  ■  •  ( 


DandP   . 


1  ..... 

CommiflsionenX  and  Y  (i 
of  Bankrupt 
T 


.  .1    •    • 


againstT 
X  Y  and  T  .  . 


r 
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[A  ndooed  copy  of  the  plan,  witk  miBben  referxing  to  the  liBt4>n  the  opposite  page,  maj  be 

here  inaerted.] 


DOCUMENTS. 


JUUte  or  iatcrcit  cnated  hy 


Feeiimple  •    .    •    . 

Tern  of  loarteen  yean 

from  25th  Dec.  1829. 


For  her  life 


T.  in  fse  siiiiple  .  •  «  • 
For  hie  life  (a)  ....  . 
Xm  £.700  per  aaBom  lor 

her  life  (b). 
r  •  For  five  hundred  yean 

(0 


r.  in  tail  (g). 


r.  for  hia  life  (k)  *  •  .  . 


L  jBtail  (1). 
Lin  fee. 
Abeohitely   and   Tested 
immediately  (m). 


Fee  simple. 
r.  for  life  (o). 
r.  in  fee. 
Absolatdy^ 


To  raise  £.15,000  for 
younger  children,  as 
G  W  and  wife  should 
appdnt  (c).  In  default 
equally  to  be  Tested 
at  twenty-one,  with 
snrWyorship. 


Fee  simple 


Fee  simple 

Tor  ^.2000 
fee  simple 
Fee  simple. 


Tmitt. 


•     «     •     • 


Conditiou,  reitrictioas,  ftc. 


Against  assigning  or  un- 
derletting without  li- 
cense   


•    «    .     • 


•    • 


Remarics. 


Deceased,  No.  3. 


Expired. 

Died,  1840,  at  Clapham. 
Surrey  Book  A,  p.  100. 
Cooyeyed,  No.  4. 

(a)  Died  at  Kensington, 
1852,  Book  A,  p.  60. 

(b)  Died,  1850,  at  Ken- 


Powers  to  Xt  W  to  join 
tnre  a  future  wife,  and 
to  M,  when  in  posses- 
sion, to  jointure,  nod  sin8[ton,BookB,p.300. 
exceeding  £.300  per^c)  Appointed,  No.  5. 
ann.  and  to  each  to(f)  Surrendered,  No.  7. 
charge  with  portions  (g)  A  W,  only  son,  bom 


not  exceeding  £.5000 


(Mansion  house  and 
land.  No.  40  to  44,  not 
to  be  included  in  pow- 
en  of  leasing). 


ToseU 


•     •    . 


.    •    •    . 


•    •    .     • 


t83r,  Kensington,  C 
4.;    diedj   unmarried, 
1853,  Hampetead,  D 
3. 
(k)  Conveyed,  No.  6. 

(1)  Barred,  No.  6. 


(ffl)  Released,  No.  7. 
(n)  Pedigree,  P.  181. 


(o)  Died.  1856,  at  Ken- 
sington, Book  B,  p.  20. 


ProTiso  for  redemption 
on  payment  of  £.6000 


... 


.    •    •    . 


•    •    •    • 


.    •    . 


Reconveyed,  No.  12. 


Carried  into  effect.  No. 

12. 
CouTeyed,  Nos.  14  and 

15. 

Discharged    by    Bank- 

ruptoy. 
Conveyed,  No.  15, 


\ 
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CHAP,    copy  of  it  should  be  indorsed  with  its  number  and 

sect/g.    date  of  registry — a  reference  to  the  register  book 

ihrS^eS    — ^  reference  to  the  page  of  the  index  of  estates 

— and  its  number  as  ^,  registered  document  rdat* 

ing  to  such  estate — ^and  a  certificate  of  registry- 


and,  if  it  be  thought  advisable,  no  person  might 
be  entitled  to  inspect  the  registry  relating  to  any 
estate  without  mentioning  the  number  of  the  last 
document,  and  also  any  private  mark  which  the 
owner  might  desire  to  be  inserted  in  the  index  of 
estates  '^^. 
and  on  wills  Wills  must  neccssarilv  be  allowed  to  be  re^ris- 
docamenu.  tcrcd,  with  a  general  description  of  all  the  estates 
of  the  testator;  but  they,  as  well  as  the  duplicates, 
and  official  copies  of  them,  and  also  all  conveyances 
under  the  Bankrupt  and  Insolvent  Acts,  and  all 
other  documents  required  to  be  registered  in  the 
office  appropriated  to  the  county,  might  be  in- 
dorsed, with  the  reference  to  the  index  of  estates, 
and  the  number  or  denomination  of  the  estate,  in 
the  same  manner  as  probates  and  letters  of  admi* 

^  The  indorsement  might  be  made  in  the  following  form. 

Dated  1st  January,  1830. 
A  B  "N 
'     V  Conveyance  in  fee  of  an  estate  at  Hampstead, 

^  ^C     Middlesex. 

No.  102,  Registered  1st  January,  1830.    Middlesex,  C.  1,  20. 
No.  1  in  Index,  Subdivision  2,  West  End,  No.  20  to  60. 

(Signed)    X.Y. 
Clerk  in  the  Roister  Office. 
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Bistradou  are  now  indorsed  at  tlie  bank,  with  the  chap. 
sums  in  the  public  funds  to  wnich  the  testator  was  Sact.  t. 
entitled. 

It  might  be  apprehended  that  some  confusion  iiie  sobdi- 
would  be  created  by  the  subdivision  of  estates,  but  estates 
I  apprehend  that  there  will  be  no  difficulty  in  pre-  ^vided 
venting  it  by  proper  r^ulations.  I  would  suggest  ^^' 
br  that  purpose  that  whenever  part  only  of  an 
estate,  or  an  undivided  share  of  it,  or  more  than  one 
estate  held  under  different  titles^  may  be  for  the  first 
time  included  in  a  document,  a  new  index  should 
be  opened  in  a  fresh  page,  preserving  the  numbers 
or  denominations  to  keep  up  a  reference  to  the 
fbnner  title.  For  instance — if  an  inclosure  num- 
bered 1  be  divided,  the  part  of  it  first  conveyed 
might  be  called  1%  and  the  residue  1^,  &c.;  and, 
in  like  manner,  1^  might  be  divided  into  1'%  and 
1*  &c. :  or  if  the  share  be  undivided,  it  might  be 
described  as  •§•  of  1,  &c.  At  present  it  is  neces- 
sary to  show  and  prove  the  title  to  the  whole 
estate,  as  well  as  the  title  to  the  part  of  it  which 
may  be  ihe  subject  of  investigation;  and  so,  in 
like  manner,  until  a  sufficient  number  of  years  shall 
have  elapsed  to  secure  a  good  title  to  the  part,  the 
tide  to  the  whole  must  still  be  referred  to.  For 
the  same  reason,  when  more  than  one  estate  is 
included  in  the  same  document,  the  different  num- 
bers, or  denominations,  for  referring  to  the  prior 
titles  of  every  one  of  them,  should  be  stated.  At 
present  a  good  title  must  be  shown  to  every  part  of 
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CHAP,  an  estate ;  and,  therefore,  as  many  abstracts  are 
Sect/s.  produced,  as  there  are  titles,  through  which  any 
part  of  it  may  have  been  derived.  It  seldom 
happens,  however  (except  in  titles  to  allotments 
under  Inclosure  Acts),  that  any  estate  is  derived 
through  more  than  five  or  six  titles ;  but  I  have 
known  one  house  built  on  four  pieces  of  ground^ 
parts  of  diflferent  estates,  and  it  was  then  necessary 
to  produce  four  abstracts  of  title.  There  can  be  no 
more  difficulty  in  tracing  the  different  titles  in  the 
indexes,  than  in  investigating  and  ascertaining  the 
correctness  of  the  different  abstracts  by  which  the 
separate  titles  must  be  shown. 

When  an  estate  extends  into  more  than  one 
parish,  or  subdivision,  the  title  to  it  might  be  stated 
in  the  index  to  the  parish  or  division  of  which  the 
name  stands  first  in  alphabetical  order,  whether  in 
the  same  or  another  county ;  and  in  the  index  of 
the  other  parishes  it  would  be  sufficient  to  state  the 
numbers  or  denominations  describing  the  estate, 
and  to  mention  that  they  are  included  in  the  same 
title  with  the  estate  (describing  the  numbers  or 
marks  of  them)  in  such  other  parish  or  division. 
Manors,  At  the  Commencement  of  the  index  relating  to 

charch  pro-  ,  -  ,  ^ 

perty,  Sic.    cvery  parish,  or  in  a  separate  book  arranged  in  a 

stated  in  the  similar  manner,  it  might  be  advisable  to  state,  first, 

0ach  parish,  the  houor  or  manors   in  the  parish,  and  their 

boundaries  and  rights — and  then  to  describe  the 

estates  or  rights  (if  any)  belonging  to  the  crown, 

and  the  lands  and  ijiterests  belonging  to  the  rectpjr 
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or  vicar,  or   other    ecclesiastical    bodies,    or    to    chap. 

IX 

collies  or  hospitals,  or  held  in  trust  for  chari-  sect.  2. 
table  purposes,  which  might  be  recovered  after  the 
end  of  the  usual  period  of  limitation,  so  that  any 
person  investigating  the  title  of  an  estate  might 
ascertain,  without  difficulty,  whether  itwere  affected 
by  any  such  interest  or  right. 

In  the  general  office  it  would,  I  apprehend,  be  Books  to  be 
necessary  only  to  keep  an  entering  book*'  and  ^1^**^ 
register  book,  and  to  require  that  a  copy  of  the  ****^ 
synopsis  of  every  document,  when  found  to  be 
correct,   and    indorsed   with  a  reference   to   the 
register  book,  be  sent  to  the  office  of  every  county 
in   which  any  estates  included  in   it  might  b^ 
situated. 

I  conceive  that  only  an  index  of  names  could 
be  made  of  crown  debtors — proceedings  in  bank- 
ruptcy and  insolvency,  and  other  documents  which 
could  not  properly  be  required  to  be  registered 
with  reference  to  particular  counties. 

Although  the  state  of  the  title  might  be  made  to  TiUes  must 

.  r       •    J  .  "1     •  1 J         A  contiiMie  to 

appear  upon  the  indexes,  their  accuracy  could  not  be  investi. 
be  safely  guaranteed  ;  and  therefore  every  prudent  ^* 
purchaser,  or  mortgagee,  would  still  require  the 
absibpact  to  be  strictly  investigated,  but  the  trouble 
^9^  expense  would  be  diminished  to  an  important 
extent  by  the  &.cility  of  reference  afforded  by  the 
registry  and  indei^es, 

"  The  Entering  Book  m^ht  be  kept  in  »  form  similar  to 
that  in  the  following  page. 
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The  regularity  and   accuracy  of  the  register    chap. 
might,  I  apprehend,  be  secured  by  making  the    Sect'e. 
several  books  in  the  different  offices  a  check  upon  ^  ^'^ 
each  other,  and  they  might  be  compared  at  the  ^Jj^^ 
close  of  every  day ;  the  number  of  entries  in  the  JJJ^^  ^^ 
different    offices    in   the    registering    department 
ought  to  make  up  the  aggregate  amount  of  the 
numb^  of  documents  registered  in  the  entering 
department — ^the  number  of  copies  of  a  s3mopsi8 
received  at  the  different  county  offices  ought  to 
correspond  with  those  which   have  been  trans- 
mitted by  the  general  office — and  other  regulations 
might  be  adopted  from  the  mode  in  which  the 
books  in  the  Bank  of  England  and  great  mercantile 
houses  are  balanced  every  evening,  which  would 
effectually  guard  against  the  possibility  of  any 
error  or  omission  in  the  registry. 

Provisions  would  be  necessary  for  preventing  the  ProTi«oD. 
inspecting  of  the  books  or  indexes,  except  in  the  tion,  f^! 
presence  of  an  officer — for  authorizing  the  officers  be  made. 
to  make  searches  and  give  certificates^^ — for  punish- 
ing and  removing  the  officers  for  negligence  or 
misconduct — and  for  regulating  the  fees. 

It  would  also  be  necessary  to  provide  that  all 
deeds  and  documents  required  by  any  Act  of  Par- 
liament to  be  enrolled  in  any  court  or  office,  should, 
upon  being  duly  registered,  be  as  valid  as  if  such 
enrolment  had  been  made. 

The  superintendence  of  a  Register  Office  would  Difficulty  of 

superiii' 
"    See  9  Geo.  IV.  c.  67,  s.  16. 
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be  attended  with  considerable  difficulty,  and  require 
great  attention,  in  order  to  prevent  confusion,  until 
all  the  documents  under  which  any  right  might  be 
recoverable  should  have  been  registered;  but  whoi 
the  titles  to  all  the  estates  in  the  kingdom  should 
appear  upon  the  register,  and  a  regular  system 
should  have  been  established,  the  business  of  the 
office'  might,  I  apprehend,  be  carried  on  with 
facility  and  certainty. 

The  establishment  of  a  registry  would  require  a 
large  building,  which  ought  to  be  detached,  and 
made  fire  proof;  and  I  apprehend  that  if  Goyem->- 
ment  were  to  advance  the  money  necessary  for 
providing  it,  the  fees  which  might  be  taken  would 
soon  be  sufficient  to  repay  the  expenses,  and  also  to 
produce  some  addition  to  the  revenue. 

The  utility  of  such  an  establishment  would  be 
increased,  if  parties  were  allowed  to  roister  and 
deposit  old  deeds  and  documents;  and  there 
appears  to  me  to  be  no  objection  to  a  provision  for 
enabling  a  Court  of  Equity,  on  the  application  of 
any  person  interested  in  deeds,  to  direct  them  to 
be  deposited  arid  registered.  Such  deeds  must 
of  course  be  received  and  registered  in  a  separate 
office  ®^ 


There  "*  ^^  would  be  yery  desirable  to  establish  another  department 

should^     or  office,  with  proper  registers  and  indexes,  for  reveraionaiy 
for  personal  interests  in  money  in  the  funds,  and  other  assignments  and 
property,      charges  relating  to  personal  property ;  and  priority  should  be 
given  to  sach  deed  as  might  first  be  registered.    At  present 
sach  interests  caonot  be  purchased  with  safety.    The  assigiL- 
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Mr.  Plowden  has  recommended^  that  persons  chap. 
in  their  lifetime  should  be  allowed  to  deposit  Sect't. 
their  wills  for  safe  custody  in  the  Register  Office ; 
andy  while  I  do  not  think  that  such  a  power  would 
often  be  exercised,  there  does  not  appear  to  be  any 
objection  to  it  under  the  regulations  which  he  has 
pointed  out 

It  would  also  be  desirable  to  collect  under  the  ah  reconu 

should  be 

same  roof,  and  arrange  in  other  offices,  the  records  removed  to 
and  enrolments  which  are  now  scattered  in  the  office. 
custody  of  different  persons.  No  proper  places 
are  assigned  for  keeping  most  of  them ;  and  the 
persons  to  whom  they  are  intrusted  are  not  suffi- 
ciently responsible  for  their  preservation,  or  bound 
to  make  proper  indexes  to  refer  to  them.  It  is 
impossible  to  ascertain  where  many  important  docu- 
ments are  to  be  found ;  and  several  a:re  frequently 
destroyed  by  damp,  or  by  the  careless  manner 
in  which  they  are  lodged  in  parish  chests — the 
offices  of — clerks  of  the  peace — town  clerks  of  cor- 
porations— stewards  of  manors — and  registrars  of 
diocesses.  Even  the  public  records  in  the  Tower 
and  the  Rolls  Chapel  are  very  imperfectly  in- 
dexed ^ ;  and  there  is  no  index  to  the  enrolments 

ments  are  binding  only  on  the  ground  of  notice.  In  some 
cases  it  is  impossible  to  g^ve  notice ;  in  others  it  is  difficult 
to  prove  it ;  and  notice  to  the  existing  trustees  cannot  extend 
to  the  trustees  who  may  succeed  them. 

"  On  Enrolment,  p.  183. 

M  X  am  told  that  in  the  Rolls  Chapel,  and  some  other 
offices  in  which  records  are  kept,  there  are  public  indexes  of 
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CHAP,    in  the  Courts  at  Westminster,  and  in  the  offices  of 

IX. 

sect.'s.  clerks  of  the  peace.  It  is  obvious  that  to  collect  and 
arrange  all  such  records  and  documents  in  one  place, 
and  afford  easy  means  of  referring  to  them,  wotdd 
be  a  work  of  great  utility.  The  present  enrol- 
ment, register,  and  other  offices  where  records  are 
deposited,  would  be  required  to  be  removed  to  the 
Register  Office,  so  far  as  relates  to  the  documents 
which  shall  have  been  lodged  there,  and  as  to  all 
future  enrolments  and  registers,  would  be  com- 
prehended in  the  general  establishment  of  the 
Roister  Office. 
The  sag-  The  preceding  sketch  of  some  of  the  r^ulations 
S^S  a"  f^""  a  general  register  is  obviously  very  imperfect, 
ni^eMariiy  ^^^l  probably  in  some  respects  erroneous.  It  has 
imperfect,  j^^^^^  j^y  eudcavour  to  show  the  important  advan- 
tages, as  well  as  the  difficulties  of  such  an  establish- 
ment ;  and  I  trust  that  I  have  succeeded  in  proving 
that  it  is  impossible  without  it  to  afford  securi^  to 
purchasers  and  mortgagees ;  and  that  it  will  do 
more  than  any  other  alteration  in  the  law  to  pro- 
mote simplicity  in  titles,  and  facility  in  proving 
them. 

names  of  persons,  which  are  of  little  use,  and  that  the  keepers 
have  private  indexes  of  the  names  of  places,  and  charge  five 
guineas  for  every  inspection  of  them.  The  fees  at  all  such 
offices,  and  also  the  fees  for  searches  in  parish  registers  and 
court  rolls,  require  to  be  regulated.  They  vary  in  different 
places,  and  are  sometimes  very  oppressive. 
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Stamps  are  a  necessary  part  of  the  title  of  estates,  The  great- 
because  an  instrument  cannot  be  given  in  evidence  of  expeoBe 
until  it  has  been  properly  stamped ;  and  they  con-  So.  ^^^ 
tribute  to  the  expense  attending  the  alienation  of 
estates,  more  than  all  the  inconveniences  occasioned 
by  the  present  state  of  the  laws  relating  to  real 
propertjT.     In  the  bill  of  costs  of  a  soUcitor  em- 
ployed in  the  purchase  of  an  estate,  it  will  usually 
be  found  that  the  sums  paid  for  stamps  exceed  in 
amount  all  the  other  charges  contained  in  it. 

With  the  exception  of  stamps  on  legal  proceed-  Are  une- 
ings,  there  is  no  tax  which  can  more  justly  be  SLtriiuted. 
objected  to,  than  stamps  upon  deeds  and  documents 
of  title ;  and  the  duties  payable  in  respect  of  d  ifferent 
descriptions  of  property  are  not  equitably  distributed. 
Heavy  stamp  duties  are  imposed  on  the  alienation  of 
freehold  and  copyhold  estates,  but  they  pass  without 
any  pajrment  by  will  or  descent.  There  is  no  duty 
on  the  alienation  of  funded  property^  but  upon  the 
death  of  the  possessor  lai^  sums  are  demanded  for 
probate  and  legacy  duties;  while  leasehold  pro- 
perty, mortgs^es,  and  other  chattel  interests  in  real 
estates,  and  personal  property,  which  must  pass  by 
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CHAP,  deed,  are  compelled  to  coDtribute  to  the  revenue, 
both  upon  alienation  and  upon  death.  Until  the 
income  derived  from  stamps  can  be  spared,  it  may 
deserve  consideration  whether  freehold  and  copy- 
hold estates  might  not  be  charged  with  a  dutjr 
upon  the  devise  or  descent  of  them ;  and,  together 
with  leasehold  estates  and  charges,  be  relieved 
from  the  duties  upon  alienation. 
Perpieiing  There  is  no  branch  of  the  law  more  perplexing 
ariMa^t  to  solicitors  and  counsel  than  the  Stamp  Acts.  There 
^^-  are  nearly  one  hundred  Acts,  parts  of  which  stQl 
remain  in  force,  and  it  is  diffictdt  to  refer  to  them, 
or  to  ascertain  how  far  they  interfere  with  each 
other.  Many  nice  and  intricate  questions  arise 
upon  the  regulations  contained  in  the  Stamp  Laws, 
particularly  with  respect  to  such,  as  impose  the 
ad  valorem  duties.  Great  expense  is  frequently 
incurred  in  taking  the  opinions  of  counsel  to  ascer- 
tain whether  a  deed  has  been  properly  stamped,  or 
what  stamp  ought  to  be  affixed  to  it ;  and  titles  are 
sometimes  objected  to  on  account  of  insufficient 
stamps.  No  officer  at  the  stamp  office  is  autho- 
rized to  determine  what  stamp  ought  to  be  imposed, 
or  is  capable  of  giving  a  satisfactory  opinion  on  the 
subject.  Mr.  Sugden  has  shown  the  impropriety 
of  allowing  mere  fiscal  regulations  to  involve  the 
safety  of  titles,  and  also  the  difficulties  which  are 
occasioned  by  the  complicated  rules  of  the  present 
Stamp  Acts ;   and  he  has  pointed  out  several  in- 
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Stances  in   which   the  duties  are  vexatious   and    chap. 
unjust  ^ 

The  stamp  acts  ought  to  be  consolidated  and 
amended  with  great  care ;  and  it  is  desirable  that 
the  duties  should  be  of  a  more  simple  description, 
and  that  some  officer  should  be  empowered  to 
determine  the  propriety  of  the  stamp,  and  give  a 
certificate  which  should  put  an  end  to  any  question 
respecting  it. 

If  a  general  register  be  established,  the  duty  Duties 
which  ought  to  be  paid  might  be  settled  by  the  paid  upon 
r^istrar ;  and  it  would  be  advisable  to  have  it  paid  "'^  ^' 
upon  the  registry  instead  of  requiring  a  stamp — 
or  if  it  be  thought  more  advisable,  a  simple  stamp 
duty  might  still  be  imposed,  and  the  present  ad 
valorem  duties  might  be  included  in  the  fees  which 
would  be  made  payable  upon  registry. 

'  Letter  to  Mr.  Humphreys,  3rd  edit.  74  to  76. 
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OF  THE  INTERFERE^XE  OF  EQUITY. 

We  have  seen  that  several  of  the  objectionable 
parts  of  the  laws  of  real  property  are  occasioned 
by  the  unnecessary  interference  of  equity.  The 
remarks  which  have  already  been  made  respecting 
them,  and  the  excellent  chapters  on  equitable 
interposition  in  Mr.  Humphreys'  book*,  render  it 
unnecessary  to  make  many  further  observations 
upon  this  part  of  the  subject. 

The  manner  in  which  Courts  of  Equity  have 
evaded  and  repealed  some  of  the  most  beneficial 
objects  of  the  Statute  of  Frauds  ^  the  Statute  for 
affording  Protection  against  undocketed  Judg- 
ments ^  and  the  Register  Acts  *,  and  have  set  aside 
appointments  good  at  law  on  the  ground  of  their 
being  illusory  ^  and  supported  appointments  which 
have  been  void  at  law  for  want  of  proper  execu- 
tions, have  already  been  stated,  and  allusion  has 
been  made  to  some  of  the  inconveniences  occa- 
sioned by  the  doctrine  of  notice®. 


»  Second  edition,  p.  166  lo  190.  Title  vni. 
«  Ante,  p.  134.  =  Ante,  p.  230. 

*  Ante,  p.  230.  Other  beneficial  statutes,  which  have  been 
repealed  by  Courts  of  Equity,  are  stated  by  Mr.  Miller  on  the 
CivilLaw,  p.  301— 315. 

*  Ante,  p.  60.  «  Ante,  p.  229  to  232. 
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It  was  the  chief  purpose  of  the  Statute  of  Frauds,     chap 
by  requiring  in  all  cases  written  evidence,  to  prevent  ^^  ^  J^. 
perjury  ii^  questions  relating  to  real  property.  It  was  ^*^' 
the  intention  of  the  Register  Acts  to  afford  evidence 
of  every  interest  which  ought  to  be  binding  upon  a 
purchaser ;  and  these  objects  have  been  eflFectually 
prevented   by  the    equitable    doctrine    of  notice. 
Notice  may  be  falsely  alleged  and  supported  by 
perjury,  and  it  is  impossible  to  determine  what 
circumstances    may    be    considered    sufficient   to 
amount  to  notice.     It  may  be  either  actual  or  con- 
structive, and  in  many  cases  notice  to  agents  or 
counsel,   or  any  information   which,   upon  being 
followed   up   by  further  inquiries,  might   be  the 
means  of  obtaining  information  are  considered  to 
be  constructive  notice,    and   to  be  binding  on  a 
purchaser.     Thus  a  mere  reference  or  description 
in  a  deed,  which  (if  not  overlooked)  might  lead  to 
inquiry  after  another  deed,  is  notice  of  that  deed 
and  of  all  its  contents — ^notice   that  an  estate   is 
vested  in  a  third  person  is  notice  of  the  trusts  or 
charges  for  which  it  is  held — notice  that  deeds  are 
in  the  custody  of  another  is  notice  of  any  lien  or 
security  upon  them — and  notice  that  the  estate  is 
in  the  possession  of  a  tenant  is  notice  of  any  lease 
under  which  he  may  hold  it,  and  of  all  its  terms. 
The  advantages   given  to  persons  against  whom 
notice  cannot  be  proved,  are  attended  with  equal 
uncertainty,  particularly  the  priority  obtained  by  a 
subsequent  purchaser  or  mortgagee,  by  getting  in 

x2 
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CHAP,    a  prior  legal  interest^  often  of  a  merely  techmeal 
nature ;  and  the  means  afforded  to  a  prior  incum- 
brancer of  increasing  his  charge,  or  tacking  a  sub- 
sequent charge  to  the  prejudice  of  the  person  who 
has  the  second  security.     It  is  obvious  that  notice 
must  generally  depend  upon  presumption  arising 
from  evidence  which  must  be  liable  to  .suspicion, 
and  leave  a  wide  opening  for  conjecture ;  and  that 
no  doctrine  can  be  more  indefinite,  or  be  a  more 
fruitful  source  of  litigation.     It  is  equally  mischiev- 
ous as  a  cause  of  trouble  and  expense.     We  have 
seen^  that  abstracts  of  exU'aordinary  length  are 
occasioned  by  it,  because  every  document  to  which 
a  reference  can  be  discovered  must  be  stated  and 
examined.     It  frequently  happens  that  great  trou- 
ble and  expense  are  occasioned  in  searching  for 
documents,  which  happen  to  be  referred  to;  and 
when  they  cannot  be  found,  the  title  is  rejected: 
although  the  contents  of  them,  if  known,   would 
probably  be  immaterial.     The  titles  to  all  renew- 
able leaseholds  are  unmarketable,  because  a  chain 
of  reference  is  kept  up  by  the  mention  of  eveiy 
surrendered  lease  as  the  consideration  for  the  re- 
newal ;  while  the  seller  has  no  means  of  producing 
the  old  leases^  because  they  are  delivered  up  to  the 
lessor,  who  may  have  destroyed  or  may  object  to 
show  them.     When  notice  of  any  trust  is  disco- 
vered, the  purchaser,  unless  he  is  exempted  by  a 

'  Ante,  p.  172» 
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special  clause  in  the  instrument  by  which  it  was    chap. 
created,  is  bound  to  see  that  is  duly  performed ; 
and  therefore  the  instrument  which  created  the  trust 
must  be  produced,  and  form  part  of  the  title,  and 
the  purchaser  must  have  a  deed  of  covenant  to 
enable  him  to  require  the  production  of  it  on  any 
future  occasion.     It  has  been  noticed  ^   that  a 
special  clause  to  exempt  a  purchaser  or  mortgagee 
firom  seeing  to  the  application  of  the  trust  money, 
is  never  omitted  except  by  a  blunder;  but  when 
no  such  provision  has  been  made,  he  is  bound  to 
see  that  the  trusts  are  duly  performed,  and  miist 
therefore  in  some  cases   be   at  the  trouble  and 
expense  of  investigating  the  title,  and  ascertaining 
the  value  of  the  estate,  on  the  security,  or  in  the 
purchase  of  which,  his  money  is  to  be  invested. 
The  only    effectual  remedies    for  these  inconve- 
niences will  be  the  establishment  of  a  register, 
with   a  provision  that  nothing  shall  be  deemed  . 
notice  which  does  not  appear  by  it^,  and  an  enact- 
ment to  abolish  the  rule,  that  notice  of  a  trust  shall 
render  the  party  liable  to  perform  it.     The  appoint- 
ment of  trustees  implies  confidence,  and  the  parties 
who  have  committed  property  to  their  care,  should 
rely  upon  their  integrity.     The  power  of  trustees 
over  funded  property  cannot  be  controlled  without 

*  Ante,  p.  141. 

*  Such  notice  should  also  be  confined  to  the  period  of 
limitation,  for  otherwise  a  pnrcha^r  would  be  bound  to 
search  from  the  commencement  of  the  Register. 
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CHAP,  a  special  application  to  a  Court  of  Equity ;  and  no 
reason  can  be  assigned  why  the  interests  of  ces- 
tuique  trusts  in  real  estates,  which  are  not  so 
easily  disposed  of,  should  be  better  protected.  It 
appears  to  me  that  the  expense  and  inconvenience 
occasioned  by  such  impediments  greatly  overbalance 
the  advantage  of  the  security  afforded  by  them. 

The  application  of  the  doctrine  of  notice  to 
purchasers  at  sales  by  auction,  is  attended  with 
great  injustice.  It  is  unreasonable  to  expect  that 
every  person  who  becomes  a  purchaser  at  an  auc- 
tion, should  previously  have  inquired  into  the  extent 
and  nature  of  the  interest  of  every  occupier  men- 
tioned in  the  particulars,  and  have  procured  legal 
assistance  to  ascertain  the  provisions  of  every  lease 
or  other  document  noticed  in  the  conditions.  In 
practice  such  inquiries  are  rarely  made — they  would 
be  attended  with  considerable  expense,  and  might 
not  always  prove  successful.  When  a  sale  is  con- 
ducted with  fairness,  every  extraordinary  provision 
in  a  lease,  and  every  outstanding  interest,  is  ex- 
pressly stated ;  and  I  am  not  aware  of  any  advantage 
in  continuing  to  visit  purchasers  with  heavy  losses, 
because  they  may  have  conceived  that  all  the 
incumbrances  on  the  estate  were  stated  (as  they 
ought  to  have  been)  in  the  printed  particulars. 
Cases  of  unwary  purchasers,  who  have  been  en- 
trapped by  fraudulent  conditions  of  sale,  are  of 
very  frequent  occurrence ;  and  it  appears  to  me  to 
be  desirable  that  every  purchaser  should  be  entitle4 
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to  require  a  marketable  title,  where  the  nature  of    chai\ 
the  defect,    which  he   is  to  be  precluded   from 
objecting  to,  is  not  fairly  stated  in  the  condition. 

The  propriety  of  any  interference  in  some  cases  As  to  equi- 
of  equitable  fraud  has  frequently  been  questioned, 
particularly  in  avoiding  sales  of  reversionary  estates 
and  expectancies,  on  the  ground  of  inadequacy  of 
consideration,  by  which  the  owners  of  such  interests 
are  prevented  from  obtaining  their  fair  value,  and  are 
obliged  to  sell  them  upon  more  unfavourable  terms, 
on  account  of  the  risk  attending  the  transaction  '**. 

The  equitable  doctrine  of  election  has  also  been  As  to  dec. 
the  subject  of  complaint",  and  it  appears  to  me  to 
be  attended  with  more  evil  than  good.  The  pre- 
sumption upon  which  it  is  founded  cannot  always 
accord  with  the  real  intention  of  the  parties,  and 
there  is  great  difficulty  in  carrying  it  into  effect. 
it  most  frequently  arises,  when  a  testator  has  un- 
consciously disposed  of  the  property  of  some  other 
person,  and  has  at  the  same  time  conferred  some 
benefit  upon  that  person  by  his  will.  It  then  prevents 
the  devisee  from  taking  the  gift  intended  for  him, 
without  giving  eflFect  to  the  disposition  of  his  own 
estate  in  favour  of  another  person.  It  is  presumed 
that  if  the  testator  had  been  aware,  that  the  subject 
of  one  of  his  gifb  was  not  his  own,  he  would  have 
annexed  to  his  gift  of  the  other  estate,  a  condition 

"  Sugd.  on  Purch.  7th  ediUon,  247. 

"  Mr.  Humphrey's  book,  2nd  edition,  p.  189. 
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CHAP,    that  the  owner  of  it  should  convey  his  own  property 
to  the  person  to  whom  it  was  devised ;  but  such  a 
presumption  is  not  founded  upon  sure  grounds.    It 
is  impossible  to  say  in  what  manner  the  testator 
would  have  disposed  of  his  property  if  he  had  not 
been  in  error ;  he  might  still  have  preferred  the 
owner  of  the  other  property  to  the  person  to  whom 
it  was  given,  and  if  no  gift  had  been  made  to  the 
owner  of  the  properly,  the  person  to  whom  it  was 
devised  must  have  been  disappointed.     In  some 
cases,  the  doctrine  may  prevent  the  nearest  object 
of  the  bounty  of  a  testator  from  taking  any  benefit 
under  his  will.   Election  is  made  without  reference 
to  the  value  or  nature  of  the  two  properti^.     I 
lately  met  with  a  case  in  which  a  testator^made  an 
estate  an  immediate  provision  for  his  widow,  and 
then  settled  it  on  his  children,  and  had  given  to  the 
owner  of  it  a  contingent  reversionary  life  interest 
in  money  in  the  funds. 

The  Reporjs  of  the  Proceedings  of  Courts  of 
Equity  abound  with  nice  and  perplexing  questions, 
raised  by  the  doctrine  of  election,  as — whether  the 
property  of  the  other  party  was  intended  to  be  in- 
cluded in  the  will — whether  on  other  grounds  a  caae 
of  election  is  raised — whether  a  deceased  devisee 
has  by  acquiescence  or  acceptance  made  an  election 
— in  what  manner  the  election  shall  be  determined 
when  persons  from  absence,  or  otherwise,  .are  in- 
capable of  making  it — and  whether  the  gift  shall 
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be  forfeited,  or  compensation  shall  be  made,  when  chap. 
the  party  bomid  to  elect  wishes  to  keep  his  own 
estate,  and  it  is  of  less  value  than  the  proper^ 
devised  to  him.  The  late  cases  in  the  House  of 
Lords  ^  have  confined  the  doctrine  within  narrower 
limits,  but  it  is  still  an  extensive  source  of  litigation, 
and  I  cannot  avoid  thinking  it  desirable  to  abolish 
it  altogether.  Its  policy  appears  to  be  very  doubt- 
ful ;  and  the  difficulties  occasioned  by  it  cannot  be 
compensated  by  the  uncertain  and  imperfect  benefits 
which  in  some  cases  it  may  produce. 

The  inconveniences  attending  the  interference  of  As  to  equir 
equity  in  restraining  the  legal  powers  of  tenants  for  and  assets. 
life,  without  impeachment  of  waste ",  and  in  the 
administration  of  assets  ^^  have  been  fully  stated 
by  Mr.  Humphreys",  Mr.  Merivale",  and  Mr. 
Miller^^ 

"  Doe  dem.  Oxenden  v.  Chichester,  4  Dav.  P.  C.  65. 

»»  Second  edit.  182  to  190. 

"  Letter  to  Mr.  Courtenay,  172. 

»  On  the  CivU  Law,  285.  293. 
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CHAP.  XII. 

OF  THE  RULES  OF  CONSTRUCTIOX. 

The  rules  which  govern  the  inteqpretation  of 
written  instruments,  constitute  some  of  the  most 
difficult  and  perplexing  parts  of  the  laws  of  real 
property,  and  require  considerable  improvement. 
Astodeeds.  Dccds  are  usually  prepared  by  lawyers  according 
to  forms  which  have  received  a  settled  construction. 
Therefore,  although  some  of  the  rules  respecting 
their  meaning  and  operation  are  absurd,  and  many 
of  them  occasion  unnecessary  length,  they  are  not 
attended  with  much  practical  inconvenience. 

The  prevailing  difference  between  the  rules  of 
interpretation  relating  to  deeds,  and  those  which 
are  adopted  with  respect  to  wills,  is,  that  in  deeds 
express  technical  words  are  essential  to  the  limi- 
tation of  different  estates,  and  no  estate  (with  the 
exception  of  a  resulting  use  to  the  grantor)  can 
arise  by  implication  ;  while  in  wills  an  estate  may 
pass  by  any  expressions,  which  afford  an  inference 
that  the  testator  intended  to  create  it. 

The  uncertainty  and  litigation  which  attend  the 
construction  of  wills,  have  impressed  every  lawyer 
with  a  firm  conviction  of  the  importance  of  adhering 
to  established  forms,  and  of  the  danger  of  admitting 
any  latitude  in  the  interpretation  of  deeds. 

After  the  Statute  of  Uses,  an  attempt  was  made 
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to  introduce  a  different  construction  in  deeds  to  chap. 
uses,  from  that  which  was  put  upon  common  law 
conveyances  \  but  happily  it  failed  of  success.  In 
a  few  cases,  however,  the  limitations  of  uses  in 
deeds  and  surrenders  of  copyholds  have  received 
a  different  construction  from  conveyances  at  com- 
mon law^ ;  and  I  think  it  desirable  that  such  dis- 
tinctions should  be  abolished,  and  that  conveyances 
at  common  law,  and  surrenders  of  copyhold,  should 
be  governed  by  the  same  rules  of  construction  as 
conveyances  to  uses. 

The  rules  of  interpretation  which  are  applied  to 
marriage  articles,  releases,  leases,  exceptions,  re- 
servations, conditions,  and  inconsistent  provisions, 
require  consideration ;  and  I  regret  that  I  shall  not 
have  leisure  to  state  the  objections  to  them,  as  well 
as  to  some  of  the  rules  for  the  interpretation  of  wills ; 
and  I  shall,  in  preference,  devote  my  attention  to 
the  latter,  because  the  consequences  of  their  defects 
are  much  more  important. 

The  construction  of  wills,  drawn  by  incompetent  As  to  wuis. 
persons,    occasion   many   of  the   most   important 
objections  to  titles,  and  are  the  subject  of  nearly 
half  the  questions  relating  to  the  laws  of  real  pro- 
perty which  are  litigated  in  the  Courts. 

It  was  long  ago  remarked  by  Sir  Matthew  Hale, 

'  See  per  Lord  Kenyon  in  Doe  dem.  Mussell  i?.  Morgan, 
3  Term  Rep.  765. 

*  See  Sanders,  On  Surrenders  of  Copyhold  Property,  with 
^ference  to  future  and  springing  Uses,  1819,  p.  4  to  42. 
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CHAP,    in  his  Tract  on  Registration ^  "That,  since  the 

XIX 

statute  24  Henry  VIII.,  more  questions,  not  only 
of  law,  touching  the  construction  of  wills,  but  also 
of  fact,  arise,  than  in  any  five  general  titles  or  con- 
cerns of  law  besides." 

Lord  Kenyon  has  said^ :  "  Had  there  not  been 
such  a  current  of  authorities  as  we  find  in  the 
books  since  the  passing  of  the  statute  of  wills,  to 
further  (as  it  has  been  called)  the  intentions  of 
devisors,  perhaps  it  would  have  been  better  that 
the  same  strict  rules  had  been  required  in  testa- 
mentary dispositions  of  land,  as  in  those  by  will ; 
because  then  the  passing  of  estates  would  have 
been  so  familiar,  that  few  questions  would  have 
arisen  on  wills ;  for  it  has  often  been  observed  that 
few  questions  arise  on  the  construction  of  deeds, 
when  compared  to  those  which  daily  arise  on 
wills." 

Mr.  Sugden  has  observed  in  his  Letter  to  Mn 
Humphreys*:  "  It  is  doubtful  whether  the  best 
corrective  would  not  be  to  require  strict  words  of 
limitation  in  every  instrument.  Unless  the  present 
law  is  to  be  abolished,  as  you  propose,  either  the 
above  strict  rule  should  be  established,  or  an  attempt 
should  be  made  to  establish  some  rules  of  construc- 
tion, which  would  tend  to  stop  the  vast  current  of 

*  See  ante,  p.  207. 

*  In  Denn,  dem.  Moor  v.  Mellor,  6  Term  Rep.  561 ;  and 
Doe  dem.  Small  v.  Allen,  8  Term  Rep.  502. 

*  Third  edit.  p.  26. 


OF  THE  CONSTRUCTION  OF  WILLS.         317 

litigation  that  flows  from  testamentary  depositions    chap. 
unskilfully  prepared/' 

It  would,  I  apprehend)  be  found  impracticable 
to  alter  the  laws  respecting  wills,  so  far  as  to 
require  them  to  be  expressed  in  the  long,  formal, 
and  technical  forms  which  have  been  adopted  with 
respect  to  deeds.  It  must  be  admitted,  that  many 
cases  of  sudden  illness  render  it  impossible  to 
make  wills  with  the  care  and  consideration  which 
attend  the  preparation  of  deeds ;  and  under  some 
circumstances,  there  is  not  time  to  call  in  the 
assistance  of  a  person  of  comply  legal  know- 
ledge. It  is  also  important  that  wills  should  be 
expressed  so  as  to  be  intelligible  to  a  testator  and 
his  family.  The  objects  of  a  deed  are  usually 
much  more  simple  than  those  of  a  will ;  and  yet 
many  persons  are  unable  to  understand  the  opera- 
tion of  a  deed,  and  can  be  satisfied  that  their  inten- 
tions are  properly  carried  into  effect  only  by  relying 
upon  their  solicitor  or  counsel.  There  have  been 
cases  in  which  dishonest  attomies  have  inserted, 
in  long  wills,  gifts  in  favour  of  themselves  or  their 
families ;  and  the  facility  of  committing  such  frauds 
would  be  greatly  promoted,  if  wills  were  increased 
in  length  and  obscurity  by  adopting,  for  expressing 
the  various  and  complicated  provisions  of  them, 
the  forms  which  are  necessary  for  creating  estates 
by  deed.  I^therefore  apprehend,  that  unless  the 
technical  expressions  for  the  limitation  of  estates 
by  deed  were  simplified  to  a  considerable  extent,  it 
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CHAP,    would  not  be  expedient  to  require  them  to  be 
adopted  in  wills. 

On  the  other  hand,  nothing  could  be  more  dan- 
gerous than  to  allow  wills  to  be  construed  according 
to  the  discretion  of  Judges,  without  reference  to 
any  technical  rules.  If  the  courts  were  to  exercise 
an  unlimited  latitude  of  forming  conjectures  respect- 
ing the  intention  of  testators,  no  reliance  could  be 
placed  on  any  title  under  a  will  until  its  construc- 
tion had  been  decided ;  and  every  will,  upon  which 
the  slightest  doubt  could  be  raised,  must  become 
the  subject  of  litigation.  The  conjectures  of  the 
Counsel,  upon  whose  advice  a  purchaser  might 
jely,  might  differ  from  the  conjectures  of  a  Judge, 
and  the  conjectures  of  Judges  might  differ  from  the 
conjectures  of  the  Court  of  Appeal.  A  testator  is 
often  ignorant  of  his  own  meaning,  especially  as  to 
the  manner  in  which  the  issue  of  a  person,  on  whose 
family  he  may  wish  to  settle  the  estates,  shall  take 
in  succession.  Solicitors  and  counsel  rarely  find 
that  a  will  drawn  by  a  testator,  or  instructions  to 
prepare  one,  are  sufficiently  minute;  and  usually 
insert,  for  his  consideration,  such  limitations  and 
provisions  as  are  customary,  or  may  appear  to 
them  to  be  desirable.  It  is  generally  found  that, 
when  a  will  has  been  drawn  by  a  person  unaccus- 
tomed to  legal  forms,  several  important  provisions 
have  been  omitted,  which  must  be*  supplied  by 
implication.  The  uncertainty,  which  is  unavoidable 
to  a  considerable  extent,  would  be  greatly  increased. 
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if  the  interpretation  of  every  will  depended  upon  chap* 
the  particular  habit  of  thinking  of  the  Judge  by 
whom  its  construction  might  happen  to  be  decided. 
It  is  therefore  important,  that  when  the  construction 
of  particular  words  in  a  will  have  been  ascertained, 
they  should  receive  the  same  interpretation  in  every 
other  will  in  which  they  may  occur;  and  the  ad- 
vantages of  preventing  litigation,  facilitating  the 
alienation  of  estates,  and  securing  the  quiet  enjoy- 
ment of  property,  very  much  overbalance  the  few 
cases  of  hardship  which  may  arise  from  defeating 
the  real  intention  of  a  testator,  when  it  is  left  to  be 
implied,  or  is  not  accurately  expressed. 

Mr.  Feame  has  said^ :  "  It  is  evident  that  no  sort 
of  reliance  can  be  had  upon  titles  depending  on 
discretionary  construction,  until  they  have  received 
the  sanction  of  a  court  of  justice.  A  suit  com- 
nienced  in  one  court,  in  cases  which  depend  upon 
such  construction,  generally  produces  an  appeal  to 
a  superior  court:  thus  are  vexatious  suits  con- 
tinually encouraged  and  multiplied  ;  innocent  peo- 
ple perpetually  harrassed;  and  estates  spent  ten 
times  oVer,  in  endeavouring  to  ascertain  the  titles 
to  them." 

And  Lord  Redesdale  has  observed^:  "  It  is 
necessary    to    establish   rules,   and   important   to 

•  On  Con.  Rems.  6th  edit,  by  Butl.  p.  172. 
'  Jes8«n  V,  Wright,  2  Bligh,  P.  C.  56. 
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CHAP,    uphold  them,  that  all  who  may  have  to  advise  may 

XII  •     . 

be  able  to  give  opinions  on  titles  with  safety." 
Roiet  It  must,  however,  be  admitted,  that  the  rules  for 

ac^rd  with  the  interpretation  of  words  ought  to  accord  with 
M^^^      the  meaning    which   is   most  usually   expressed 
by  them;  and  that  it  should  be  unnecessary  to 
resort  to  any  technical  rule,  when  the  intention 
can  be  ascertained  with  moral  certainty  from  the 
Most  of      will.      But  unfortunately  most  of  the   rules   of 
▼a^^*  construction  which  have   been    adopted   in   this 
^   ***       country,  are  contrary   to   the  ordinary  use   and 
acceptation  of  the  expressions ;  and  while  the  only 
rational  object  of  such  rules  is  to  assist  in  deter- 
mining the  meaning  of  obscure  wills,  their  effect 
is  to   defeat  law^l   intentions,  expressed  in  the 
clearest  manner,  and  which  must  have  taken  effect, 
if  there  had  been  some  trifling  variation  in  the 
expression  of  them. 
Origin  of         The  origiu  of  the  rules  of  construction,  which 
**'  are  completely  at  variance  with  the  intentions  of 
testators,  may  be  attributed  to  the  desire  of  adhering 
in  some  degree  to  the  technical  forms  which  are 
required   in  deeds,   and  of  preserving  the  ward- 
ships and  other  privileges  of  Lords  of  Manors,  in 
cases  of  descent,  which  were  considerably  dimi- 
nished when  an  estate  passed  by  will.     Even  at 
the  present  day,  the  heir  is  regarded  with  more 
favour  than  the  devisee — he   is  said  to   have  a 
superior  title;  and  it  is  a  well  established  rule, 
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that  he  shall  not  be  disinherited  without  express    chap. 

XIL 

words,  or  a  necessary  implication. 

In  modem  times,  the  Courts  have  been  anxicnis  Comta  en- 

ddSToor  to 

to  diminish  the  number  of  cases  in  which  the  clear  evade  tbem 

by  ezccp- 

intentions  of  testators  are  frustrated  by  the  ancient  tions. 
rules  of  construction.  For  that  purpose  they  have 
created  numerous  exceptions  to  every  different 
rule,  by  taking  advantage  of  varieties  of  expres- 
sions, and  of  inferences  to  be  drawn  from  the 
objects  and  manner  of  the  gift.  Being  obliged  to 
admit  that  established  rules  could  not  be  departed 
from,  and  that  the  words  of  the  will  must  be 
considered  to  have  been  used  in  their  technical 
sense,  unless  sufficient  evidence  were  afforded  by 
other  parts  of  the  will  that  they  were  intended 
to  have  another  meaning :  they  have  given  the  The  ezcep- 
effect  of  controlling  the  operation  of  the  rules  to  sion  more 

i.i.  ii*^*         1  •  •  M  uncertaiQty 

slight  additional  expressions  or  circumstances,  than  the 
showing  an  intention  contrary  to  the  technical  wuS!"^  ° 
meaning.  The  different  exceptions,  and  the  dis- 
tinctions between  them  and  the  cases  within  the 
rules,  are  the  causes  of  the  great  mass  of  decided 
cases,  and  of  the  constant  litigation  respecting  the 
construction  of  wills.  The  technical  rules  are 
clear  and  simple,  and  no  difficulty  arises  when  the 
words  of  the  will  are  clearly  governed  by  them. 
The  intention,  although  expressed  in  such  a  man- 
ner as  to  prevent  the  possibility  of  a  doubt,  cannot 
prevent  the  operation  of  any  of  the  rules,  unless 
there  are  some  additional  circumstances  to  prove 

Y 
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CHAP,  (what  is  usually  manifest  without  them)  that  the 
words  were  not  used  according  to  the  meaning 
attributed  to  them  in  prior  decisions.  There  is 
but  seldom  any  doubt  of  the  intention  of  the 
testator;  but  great  difficulty  is  occasioned  by  the 
the  question,  whether  there  is  such  an  expression 
of  it,  as  will  enable  the  Court  to  give  effect  to  it 
without  overruling  settled  authorities.  The  cases 
abound  with  the  most  refined  and  perplexing 
shades  of  difference,  and  among  them  are  many 
•  decisions  which  it  is  impossible  to  reconcile  with 
each  other.  It  may  safely  be  asserted  that  more 
wills  are  rendered  obscure  by  the  nice  distinctions 
between  the  technical  rules  and  their  exceptions, 
than  by  the  difficulty  of  ascertaining  the  real  inten- 
tion of  the  testator. 

The  Courts  would  not  be  anxious  to  evade  the 
rules  of  construction,  if  they  did  not  consider  them 
to  be  inconsistent  with  justice;  and  if  rules  of 
interpretation,  according  to  the  ordinary  meaning 
of  words,  were  substituted  in  their  place,  the  im- 
mense mass  of  confused  and  contradictory  authori- 
ties on  the  refinements  and  distinctions  made  to 
evade  them  would  be  got  rid  of — ^the  absurdity  of 
giving  a  different  effect  to  words,  in  consequence 
of  slight  additional  proofs  of  an  intention  which 
was  perfectly  clear  without  them,  would  be  pre- 
vented— the  most  fruitful  source  of  litigation  re- 
specting real  property  would  be  stopped — and  the 
only  cases  which  could  then  arise  upon  wills  would 
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fonn  guides  for  determining  the  proper  construction    chap. 
of  doubtful  and  imperfect  dispositions. 

The  decisions  of  the  Judges  in  the  reported  cases  Roles  dis- 
abound  with  expressions  of  regret  that  they  are  byjadges. 
obliged,  by  the  authority  of  the  present  absurd  rules 
of  construction,  to  make  unjust  decisions.  It  was 
said  by  Lord  Thurlow® :  "  The  construing  this  will 
in  direct  opposition  to  what  every  one  must  observe 
the  testator  had  in  view,  is  what.  I  must  do  with 
great  reluctance ;  and  the  only  question  is,  how  to 
presume  the  law  and  yet  decide  according  to  the 
intention."  By  Lord  Kenyon^:  "  In  construing 
wills,  Courts  ought  not  to  indulge  in  conjecture ;  it 
were  better  that  many  wills  should  be  defeated ; 
and  in  this  case,  I  am  not  prepared  to  control  the 
cases  which  have  been  determined.  When  rules 
are  laid  down,  they  ought  to  be  such  as  meet  the 
common  sense  of  mankind.  I  acknowledge,  on 
the  present  subject,  I  yield  to  the  authority  of  the 
cases,  and  not  to  the  reason  of  them.''  By  Sir 
James  Mansfield,  C.  J.^®:  "  I  have  no  doubt  that 
our  decision  will  be  contrary  to  the  real  intention 
of  the  testator."  And  by  Lord  Eldon  '^ :  "  Accord- 
ing to  the  words  of  the  will,  it  is  absurd  to  suppose 

•  In  Foanereau  v.  Peyton,  1  Bro.  C.  C.  477. 
»  In  Stebbing  v.  Walkey,  2  Bro.  C.  C.  86. 
»  In  Doe  dem.  Briscoe  v.  Clarke,  2  Bos.  and  Pull.  New 
Rep.  348. 

"  In  Jesson  v.  Wright,  2  Bligh,  P.  C.  60. 

y2 
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CHAP,    that  the  testator  could  have  such  intentions  as  the 

XII. 

rules  of  law  compel  us  to  ascribe  to  his  will." 
injagdce  In  consequcuce  of  the  injustice  and  uncertainty 

taintymay   occasioBcd  by  soDie  of  the  present  rules  <^  con- 
Tented  by    structioH^  the  Commissioners   will  probably  con- 
Toie^^  ^  ^  sider  it  necessary  to  examine  and  consider  the  effect 
of  all  of  them ;  and  I  am  confidently  persuaded, 
that  great  good  might  be  effected  by  abolishing 
such  as  are  attended  with  difficulty,  and  enacting 
in  their  place  clear  rules,  consistent  with  common 
sense,  which  will  promote,  instead  of  defeating, 
the  lawful  intentions  of  testators.     I   shall  ven- 
ture to  mention  some  of  the  present    rules   of 
construction  which  appear  to  me  to  stand  most  in 
need  of  correction.     The  greater  number  of  them 
relate  to  the   quantity  of  interest  or  limitation 
of  estates. 
Rule  that         The  rule  which  produces  the  most  frequent 

an  unn-  ... 

inited  de-    litigation,  and  has  been  evaded  by  the  creation  of 

Tiae  shall  *^  '' 

give  only  the  greatest  variety  of  exceptions,  is  that  which* 
for  life.  prevents  the  devisee  from  taking  more  than  a  life 
estate,  unless  the  land  be  given  to  him  and  his 
heirs.  This  rule  was  adopted  by  analogy  to  the 
law  which  never  allowed  a  fee  simple  to  pass  by 
deed  without  the  word  heirs,  and  may  partly  be 
attributed  to  the  desire  of  favouring  the  title  of  the 
heir,  for  the  benefit  of  the  Lord  of  the  Manor. 

It  must  be  admitted  that  ignorant  testators  inya^ 
riably  suppose  that  a  gift  in  unlimited  terms  will 
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pass  all  their  interest  in  the  property,  and  that  chap. 
whenever  it  is  the  intention  to  confiiie  the  devise 
to  a  life  estate,  it  is  expressly  declared  or  shown 
by  other  expressions.  In  every  will  prepared  by  a 
lawyer,  an  estate  for  life  is  limited  l)y  express 
words,  and  the  rule  of  construction  is  never  relied 
upon,  and  I  have  never  seen  any  imperfect  or 
obscure  wiU,  in  which  there  appeared  to  me  a 
reasonable  ground  for  supposing  that  the  testator 
intended  to  give  only  a  life  interest  by  an  indefinite 
devise.  It  was  said  by  Lord  Mansfield  ^* :  "I  verily 
believe  that  in  almost  every  case  where  by  law  a 
general  devise  of  land  is  reduced  to  an  estate  for 
life,  the  intention  of  the  testator  is  thwarted/'  By 
Lord  Kenyon " :  "  For  nearly  half  a  century  it  has 
been  the  wish  of  the  Courts  to  give  effect  to  the 
intention  of  the  devisor  as  far  as  they  can.  It 
has  frequently  been  observed  that  in  almost  every 
case  where  the  words  of  the  devise  have  been  so 
restrained  as  to  give  only  an  estate  for  life,  the 
decision  has  been  against  what  may  be  supposed  to 
have  been  the  private  intention  of  the  devisor."  By  . 
Sir  James  Mansfield,  C.  J. " :  "  It  is  next  to  impos- 
sible out  of  a  court  of  justice  to  doubt  of  the  testa- 
tor's intention  to  give  the  thing  absolutely  to  the 

*»  In  Right  dem.  Michell  v,  Sidebotbam,  Doug.  763. 

"»  In  Andrew  v,  Soutbouse,  5  Term  Rep.  295 ;  and  see  in 
Denn  dem.  Moor  v,  Mellor,  5  Term  Rep.  562. 

w  In  Doe  dem.  Wright  v.  Child,  1  Bos.  and  Pull.  New 
Sep.  346. 
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CHAP.  Target  v.  Gaunt  *^ :  *^  The  expression  of  dying  with- 
^"'  out  issue  has  two  senses— first,  a  vulgar  sense, 
and  that  is  dying  without  leaving  issue  at  the 
time  of  the  death — and  secondly,  a  legal  sense, 
and  that  is  whenever  there  is  a  failure  of  issue ;" 
and  Lord  C.  J.  Wilmot  observed":  "  No  man 
who  reads  this  will  could  entertain  a  doubt  what 
the  testator  meant  by  it,  if  it  had  rested  only 
upon  the  words,  *  if  my  daughter  die  without 
issue.'  I  speak  now,  and  mean  to  be  understood 
as  speaking  abstractedly  from  all  the  cases  and 
legal  exposition  of  these  words,  *  if  she  die  without 
issue,*  that  is,  if  she  has  no  issue  at  the  time  of 
her  death,  if  she  leave  no  issue  at  the  time  of  her 
death,  not  *  if  she  leave  issue,  and  that  issue  fail  two 
hundred  years  hcfice.*  Whenever  that  issue  fails, 
the  daughter  will  then  become  dead  without  issue ; 
but  she  did  not  die  without  issue,  for  *  dying' 
denotes  that  '  punctum  temporis'  when  the  breath 
departs  out  of  the  body.  Such  an  exposition  of 
these  words,  as  is  contended  for,  produces  this 
monstrous  absurdity ;  it  makes  *  djfing  with  issue 
and  *  dying  without  issue'  to  mean  directly  the 
same  thing ;  they  will  have  exactly  the  same  opera- 
tion, for  if  she  dies  without  issue  the  bequest  over 
is  not  to  take  place,  and  if  she  dies  with  issue,  it  is 
not  to  take  place." 

"  It  is  a  shameful  abuse  of  language  to  say,  that 

^  P.  Wms.  Rep.  432. 

"  In  Keiley  v.  Fowler,  Wilm.  Rep.  408. 
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dying  without  issue  on  this  day,  and  on  the  1st  of  chap. 
February,  1900,  mean  one  and  the  same  thing. 
It  is  repealing  that  great  law  of  all  language,  the 
grammar,  and  confounding  present  and  fiiture  time 
together.  It  is  the  most  intolerable  tyranny,  the 
grossest  barbarism,  to  say,  they  mark  one  idea, 
when  the  man  who  uses  them,  and  all  who  read 
and  hear  them,  are  convinced  they  mark  another." 

"  But  wresting  and  torturing  words  out  of  their 
natural  signification  to  defeat  a  testator's  intention, 
is  directly  counteracting  the  injunctions  of  the  law 
in  expounding  wills,  and  racking  a  man  upon  his 
death  bed  to  make  him  say  what  he  never  meant 
or  thought  of;  and  therefore,  independently  of 
cases,  these  words  alone  ^  die  without  issue'  would 
be  sufficient  to  denote  the  time  when  the  bequests 
over  were  to  take  place." 

"  But  unfortunately  for  devisees  claiming  under 
bequests  depending  upon  the  contingency  expressed 
in  these  words  only,  without  any  other  words  to 
restrict  them,  some  of  the  greatest  and  ablest  men 
have  followed  one  another  in  Slaying,  that,  alone 
and  by  themselves,  they  must  be  construed  to 
mean  ^  being  dead  without  issue  at  any  future  timcy' 
and  that  limitations  over  upon  them  are  void." 

The  words  "  dying  without  issue"  and  "  dying 
without  leaving  issue,''  are  considered  to  have  the 
same  meaning  with  respect  to  real  estate;  but 
when  they  relate  to  personal  estate,  they  receive 
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CHAP,  different  interpretations;  the  words  dying  without 
issue  are  still  held  to  refer  to  an  indefinite  fisdlure 
of  issue,  but  the  word  leaving  is  considered  to 
afford  a  sufficient  proof,  when  personalty  is  con- 
cerned, that  it  was  the  intention  to  restrict  the  gift 
over  to  the  event  of  there  being  no  issue  existing  at 
the  time  of  death ;  although  it  cannot  be  held  to 
amount  to  evidence  of  such  an  intention  with 
reference  to  land  (on  account  of  the  favour  to  which 
the  heir  at  law  is  entitled  ^^,  and  which  requires  that 
every  devise  should,  if  possible,  be  rendered  void). 
This  distinction  has  produced  in  several  cases  the 
monstrous  absurdity,  that  the  same  words,  in  the 
same  will,  and  in  the  same  gift,  have  been  taken  in 
two.  different  senses;  and  where  a  testator  has 
given  his  freehold  and  leasehold  estates  to  A  and 
his  heirs,  and  if  he  die  without. leaving  issue  to  B, 
the  gift  over  shall  mean  as  to  the  freeholds,  on  the 
failure  of  issue  of  A  at  any  distance  of  time,  and  as 
to  the  leaseholds,  without  leaving  any  issue  living 
at  his  death.  In  Porter  v.  Bradly  %  Lord  Kenyon 
said  it  would  be  very  strange  if  these  words  had 
a  different  meaning  when  applied  to  real  and  per- 
sonal property.  If  such  a  distinction  existed  in 
the  law,  it  certainly  would  not  agree  with  the 
rule  lea:  plus  laudatur  quando  ratione  probatur: 

*^  See  Fearne  on  ContiDgent  Remainders^  6th  edition,  by 
Butler,  476. 
»  3  Term  Rep.  143. 
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but  Lord  Kenyon  afterwards  recognised  the  dis-    ^xn^' 
tinction**;  and   it  has  since  been  repeatedly  de- 
cided that  the  distinction  shall  prevail^. 

Among  the  various  exceptions  to  this  technical 
rule  are, 

1.  Where  there  are  any  additional  expressions 
sufficient  to  prove  that  the  words  are  not  used  in 
their  technical  sense;  as  the  words,  if  he  shall 
leave  no  issue  behind  him^  or  no  issue  living  at  his 
death. 

2.  Where  the  time  of  the  death  is  not  general, 
but  is  confined  to  some  age  or  event,  it  is  if  the 
first  devisee  shall  die  under  the  age  of  twenty-one 
years,  and  without  issue. 

3.  Where  the  second  devise  gives  only  a  life 
estate. 

4.  Where  the  second  devise  is  to  pay  money 
within  a  certain  time  after  the  death  of  the  first 
devisee. 

And,  5.  Where  the  second  devise  is  charged 
with  legacies  to  be  given  by  the  will  of  the  first 
devisee. 

The  cases  upon  these  exceptions  are  very  nume- 
rous. Lord  Thurlow  observed  that  in  his  time 
there  were  not  less  than  fifty-seven  reported  cases 
on  the  subject,  and  it  is  probable  that  there  are 
now  double  that  number. 

*■  See  Damtry  v.  Damtry,  6  Terai  Rep.  314. 
«  See  Crooke  v.  De  Vandes,  9  Ves.  Rep.  197  to  203.— 
Elton  V.  Eason,  19  Yes.  77. 
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CHAP.  All  the  absurd  and  perplexing  distinctions  cheated 
by  this  rule  might  be  abolished,  and  the  legal 
intention  of  testators  would  be  supported  by  an 
enactment  that  the  words  dying  without  issuCj  and 
dying  without  leaving  issue,  should  be  held  to  mean 
dying  without  issue  living  at  the  time  of  the 
death. 

In  the  case  of  a  devise  to  A,  and  if  he  died 
without  issue  to  B,  which  is  said  to  have  occa- 
sioned the  rule  ^,  in  order  to  let  in  the  issue  of  A, 
by  giving  him  an  estate  tail  by  implication ;  the 
aid  of  the  rule  would  no  longer  be  required,  if,  as 
I  have  ventured  to  suggest,  an  unlimited  devise 
be  no  longer  confined  to  a  life  estate ;  for  then, 
according  to  the  evident  intention  of  the  testator, 
A  will  take  the  fee  simple,  with  an  executory  devise 
over  in  case  he  have  no  issue  living  at  his  death, 
toB. 
Rutein  The  next  rule  which  I  shall  mention  is  com- 

Shelley  I 

case.  monly  called  the  Rule  in  Shelley's  case,  which  has 

been  illustrated  and  explained  by  the  admirable 
work  of  Mr.  Fearne,  and  has  produced  more  elabo- 
rate discussions  and  greater  differences  of  opinion 
than  any  other  principle  of  law. 

The  rule  is,  that  when  by  the  same  instrument 
in  which  a  life  estate  is  given,  the  remainder  is 
limited  to  the  heirs  or  heirs  of  the  body  of  the 
tenant  for  life,  whether  immediately  or  subject  to 

«»  See  per  Lord  C.  J.  WUmot,  Keiley  v.  Fowler,  Wilm. 
Rep.  310. 
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other  estates,  the  life  estate  and  remainder  shall    ^W^^*  * 
unite,  and  the  intended  tenant  for  life  shall  be 
entitled  to  an  estate  in  fee  simple  or  fee  tail,  but 
so  as  not  to  prejudice  any  intervening  interests. 

The  only  cases  in  which  the  rule  is  not  applied 
are,  where  the  estate  for  life  and  remainder  are  of 
different  qualities,  the  one  being  legal,  and  the  other 
equitable,  and  where  the  limitations  are  contained 
in  marriage  articles  and  some  executory  trusts* 
Courts  of  Equity  recognise  the  rule,  but  consider 
that  it  ought  not  to  be  applied  for  the  purpose  of 
defeating  the  objects  of  agreements  before  marriage, 
and  some  other  directions  for  a  settlement,  which 
are  only  minutes  for  a  more  perfect  arrangement. 

The  Rule  in  Shelley's  case  was  never  alleged  to 
be  a  rule  of  interpretation  of  the  meaning  of  a  will. 
It  is  a  rule  of  construction  which   controls   and 
professes  to  defeat  the  intention  of  a  testator,  and 
therefore  no  evidence  of  the  wish  of  the  testator, 
however  strongly  expressed,  will  prevail  against  it. 
Notwithstanding  the  testator  creates  interests  appli- 
cable only  to  an  estate  for  life,  and  therefore  incon- 
sistent with  the  estate  of  inheritance  given  by  the 
operation  of  the  rule — as  where  he  declares  that  the 
devisee  shall  not  commit  vraste,  or  gives  him  power 
to  jointure  a  wife,  or  grant  leases,  or  limit  estates 
to  trustees,  to  preserve  the  remainders  which  are 
destroyed  by  the  rule,  or  expressly  declares  "it  to 
be  his  will  and  meaning  that  the  devisee  should 
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CHAP,    have  only  an  estate  for  life,  and  that  after  her 
xii.  . 

decease  the  premises  should  vest  in  the  heirs  of  her 

body  ^ ;"  the  devisee  will  take  the  inheritance,  and 
be  able  to  defeat  the  limitation  to  the  heirs ;  and 
if  the  devisee  die  in  the  lifetime  of  the  testator,  the 
remainders  to  the  heirs,  as  well  as  his  own  estate, 
will  lapse  and  become  void.  In  the  same  manner 
any  declaration  that  the  heirs  shall  take  by  pur- 
chase is  uSperative  ^.  Whenever^  all  the  heirs 
or  heirs  of  the  body  are  intended  to  take,  they  must 
take  by  descent.  The  rule  is  strongly  described 
by  Lord  Thurlow  ^,  who  said :  "  I  take  the  rule  to 
be  that  where  the  heir  takes  in  the  character  of 
heir,  he  shall  take  in  the  quality  of  heir ;"  and 
again,  ^^  I  think  the  argument  immaterial  that  the 
testator  meant  the  first  estate  to  be  an  estate  for 
life.  I  take  it  that  in  all  cases  the  testator  does 
-QiQt  mean  so;  I  rest  upon  what  he  meant  after- 
wards. If  he  meant  that  every  «iher  person  who 
should  be  heir  should  take,  he  then  meant  what 
the  law  would  not  suffer  him  to  give,  or  the  heir 
to  take  as  a  purchaser.  All  possible  heirs  must 
take  as  heirs  and  not  as  purchasers." 

The  exceptions  to  the  Rule  in  Shelley's  case,  are 
the  cases,  in  which  it  can  be  collected  from  other 

*^  Roe  dem.  Thong  v.  Bedford,  4  Maul  and  Sdw.  Rep. 
362. 
"  See  Harg.  Law  Tracts,  561. 
^  Jones  V.  Morgan,  1  Bro.  C.  C.  216. 
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expressions  in  the  will,  that  the  testator  did  not  ^^^^' 
mean,  by  the  words  heirs  of  the  body^  to  describe 
all  the  persons  who  would  take  by  descent,  but 
intended  the  expression  to  apply  only  to  particular 
issue.  It  is  said  by  Lord  Eldon*':  "The  words 
heirs  male,  prima  facie,  means  all  descendants; 
and  it  is  a  rule  of  law  that  all  descendants  shall 
take  under  those  words,  unless  they  are  clearly 
qualified  and  restricted  by  other  words,  so  ad  to 
give  them  a  more  limited  sense/'  But  there  is 
great  difficulty  in  determining  what  will  amount 
to  a  sufficient  indication  of  intention  that  the  word 
heirs  should  not  take  effect  in  its  natural  and  legal 
sense.  The  cases  on  this  subject  have  created  a 
numerous  class  of  exceptions  to  the  application  of 
the  rule,  and  the  perplexing  distinctions  upon 
which  they  have  been  founded,  constantly  occasion 
differences  of  opinion,  and  have  been  most  prolific 
sources  of  uncertainty  and  litigation. 

The  following  are  some  of  the  exceptions ; —  ExceptioM 
1 .  Where  the  word  heirs  is  clearly  explained  or 
translated  by  other  words,  to  mean  sons  or  children, 
as  where  there  is  a  gift  to  heirs  of  the  body  (that  is 
to  say)  first,  second,  and  every  other  son  succes- 
sively ,  and  the  heirs  of  the  body  of  such  first  and 
other  son^i  or  to  the  heirs  male  successively,  the 

^  Jesson  V.  Wright^  2  Bligb,  P.  C.  49 ;  and  see  per  Lord 
EUenborough  in  Doe  dem.  Strong  v,  Goff,  1 1  East.  668. 
"  Lawe  V.  Davies,  2  Lord  Raym.  Rep.  1561. 

z 
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CHAP,  elder  of  such  sons,  and  the  heirs  of  his  body  to  be 
preferred  to  the  younger  ^ ;  but  gifts  to  the  heirs 
male  severally,  and  in  remainder  one  after  ancthcTj 
as  they  shall  be  of  seniority  of  age^j  or  even  a 
similar  gift  in.  which  the  words  the  elder  of  such 
sons  was  used  in  one  devise,  when  it  was  not  used 
in  others  ^\  do  not  afford  sufficient  evidence  of  an 
intention  to  restrict  the  meaning  of  the  word  heirs. 

2.  Where  there  are  words  of  reference,  which 
prove  that  by  hei7*s,  were  intended  such  descendants 
only  as  are  mentioned  in  a  former  devise. 

3.  Where  some  words  are  added  to  show  that 
the  words  are  intended  to  apply  to  the  heir  appa- 
rent, as  a  gift  to  the  heirs  male  now  living. 

4.  Where  it  appears  that  one  person  only  is 
meant,  as  a  devise  to  the  heir  in  the  singular 
number  during  his  life,  or  with  words  of  limita- 
tion to  make  him  the  stock  of  a  new  inheritance ; 
as  a  gift  to  the  heir  mate,  and  the  heirs  male  of  the 
body  of  such  heir  male  ;  but  the  mere  curcumstance 
of  the  word  heir  being  in  the  singular  number,  will 
not  prevent  die  application  of  the  rule  in  the  ab- 
sence of  other  words  of  explanation. 

5.  Where  words  of  limitation  are  added  to  the 
word  heirs  which  prove  an  intention,  that  they 
or  their  descendants  should  take  in  an  order  of 

*  Goodtitle  dem.  Sweet  v.  Herringr,  1  East  Rep.  264. 

»  Jones  V,  Morgan,  1  Bro.  Ch.  Ca.  206. 

»  Poole  V.  Poole,  3  Bos.  and  PuU.  Rep.  620. 
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succession,  different  from  the  course  of  descent,  in  chap. 
which  the  estate  must  have  devolved  upon  them,  if 
the  ancestor  had  been  entitled  to  an  estate  of  inhe- 
ritance; as  where  the  remainder  is  given  to  the 
heirs,  and  heirs  female  of  their  bodies.  But  super- 
added words  of  limitation  are  considered  to  have 
no  operation,  where  they  imply  the  same  course  of 
descent  as  to  heirs  male,  and  their  heirs  male; 
ami-  where  a  gift  to  special  heirs  is  followed  by 
words  of  limitation  to  general  heirs,  as  to  heirs 
male,  and  their  heirs  and  assigns,  or  to  heirs  of  the 
body,  and  their  heirs  for  ever.     And, 

6.  M^ere  there  are  erpressions  declaring,  that 
heirs  shall  take  in  a  manner  incompatible  with  the 
order  in  which  they  would  be  entitled  by  descent, 
as  where  gavelkind  lands  are  given  to  the  heirs,  as 
foett  females  as  males,  as  tenants  in  common,  and 
to  their  heirs  and  assigns  for  ever  ^;  but  the  appli- 
cation of  the  rule  to  cases  of  this  nature,  must  at 
present  be  considered  doubtful^. 

The  same  construction  is  applied  by  analogy  or 
in  obedience  to  the  Rule  in  Shelley's  Case,  where 
the  remainder  is  limited  to  the  issue  instead  of  the 
heirs  of  the  body.  Issue  is  a  word  of  limitation 
in  a  will,  unless  either  there  is  an  immediate  gift 
to  a  man  and  his  issue,  when  he  has  children 
Uving,  to  whom  the  word  may  be  applied,  or  it  is 
explained  by  other  words,  to  mean  children.     It  is 

"  Doe  dem.  Long  r.  Laming^  2  Burr.  1 100. 
^  See  post,  p.  352. 
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CHAP.*  used  in  the  same  sense  as  heirs  of  the  body  in  the 
Statute  de  Denis,  and  in  its  ordinary  signification, 
it  includes  all  the  posterity.  It  is  equivalent  to 
heh^s  of  the  body^  when  it  is  a  word  of  limitation^ 
but  not  when  it  is  a  word  of  purchase ;  because  it 
neither  imports  the  same  order  of  succession,  or  is 
considered  to  include  within  itself  words  of  limita- 
tion. If  a  devise  be  made  to  the  issue  of  -4.,  to 
whom  no  life  estate  is  given,  his  issue  will  not 
take  an  estate  of  inheritance,  descendible  to  all  of 
them,  as  if  the  words  had  been  heirs  of  the  body  ; 
but  they  will  all  take  together,  and  will  only  be 
entitled  to  estates  for  life,  unless  words  of  limita- 
tion be  superadded.  It  is  observed  by  Mr.  Butler^, 
that  ^^the  word  issue  does  not  bend  so  easily  to 
the  Rule  in  Shelley's  Case,  as  the  words  heirs  of  the 
^  body,'  and  it  does  not  require  such  strong  evidence 
of  intention  to  confine  its  meaning  to  children. 
In  some  cases  ^,  the  issue  have  be^ti  held  to  take 
by  purchase,  where  the  heirs  of  the  body  must 
have  taken  by  descent;  and  in  others^,  heirs  have 
been  held  to  take  by  descent,  where  it  is  probable 
that  issue  would  have  been  considered  to  take  suc- 
cessive estates  by  purchase.  It  appears  to  me  that 
in  all  cases  in  which  words  of  limitation  are  super- 
added to  the  word  issue,  they  are  sufficient  to 
translate  it  to  mean  children,  and  that,  where  in 
such  cases  the  parent  has  been  held  to  take  an 

**  Note  to  Feame's  Cont  Rem.  6th  edit.  203. 
^  Loddington  v,  Kime,  1  Lord  Raym.  Rep.  205. 
^  Poole  V.  Poole.    Jones  v,  Morgan,  ubi  sup. 
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estate  tail,  the  decisicm  has  not  been  grounded    chap. 
upon  the   Rule  in  Shelley's   Case,  but  must  be 
referred  to  the  rule  of  construction,  cy  pres,  which 
I  shall  afterwards  notice. 

Some  difference  of  opinion  has  prevailed  as  to 
the  origin  of  the  Rule  in  Shelley's  Case.  It  has 
been  most  frequently  attributed  to  the  desire  of 
preserving  the  privileges  to  which  Lords  of  Manors 
were  aititled  on  descents ;  but,  whatever  were  the 
reasons  upon  which  it  was  first  adopted,  none  of 
them,  which  now  remain  in  force,  are  of  sufficient 
weight  to  render  it  necessary  to  defeat  the  lawful 
intentions  of  testators,  and  to  render  the  word 
Will  almost  a  mockery. 

In  wills  prepared  by  Conveyancers,  the  Rule  in 
Shelley's  Case  is  rarely  allowed  to  have  any  opera- 
tion. Its  technical  effect  is  never  made  use  of, 
except  by  a  blunder,  unless  in  some  remote  limita- 
tion to  heirs  general,  of  persons  whose  issue  male 
have  been  provided  for  in  a  strict  course  of  settle- 
ment ;  and  the  same  effect  might  be  better  obtained 
by  a  gift  to  the  parents.  Expressions  which  would 
be  within  the  application  of  the  rule,  are  frequently 
found  in  wills,  or  instructions  for  wills,  prepared  by 
testators,  and  sent  for  the  purpose  of  being  corrected 
or  drawn  out  in  proper  fonn,  and  conveyancers 
invariably  insert  proper  gifts  to  the  children  instead 
of  the  heirs,  in  order  to  prevent  the  intention  from 
being  defeated  by  the  rule. 

I  am  not  aware  of  any  good  reason  why  the 
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CHAP,  intentions  of  parties,  which  are  protected  by  Conrta 
of  Equity  in  cases  upon  marriage  articles,  and  are 
never  subjected  to  the  control  of  the  rule,  except 
by  mistake,  should  any  longer  be  permitted  to  be 
defeated ;  and,  I  apprehend,  that  the  abolition  of  the 
rule,  with  its  numerous  exceptions  and  distinctions, 
would  stop  a  more  prolific  and  vexatious  source  of 
litigation  than  any  other  amendment  of  the  law. 

The  Rule  in  Shelley's  Case  might  be  abolished 
by  an  enactment  declaring  that  under  every  de- 
vise to  one  person  for  life,  with  any  remsunder  to 
his  heirs,  or  heirs  of  his  body,  the  person  who 
would  have  been  entitled  at  the  death  of  the 
ancestor,  if  the  inheritance  had  descended,  shall 
take  by  purchase,  an  estate  descendible  in  the  same 
manner,  as  if  it  had  vested  in  the  ancestor,  unless  it 
appear  by  the  will  that  a  different  mode  of  descent 
were  intended.  Such  a  rule  would,  I  apprehend, 
be  simple  in  its  operation,  and  could  not  occasion 
many  questions.  It  would  also  be  attended  with 
the  advantage  of  putting  an  end  to  the  doubt, 
whether  the  person  who  would  be  entitled  as  heir 
male  by  descent,  can  take  as  heir  male  by  purchase, 
or  whether  the  second  son  can  take  as  heir  male 
when  an  elder  son  has  died,  leaving  a  daughter 
who  is  heir  general^. 

Where  there  are  superadded  words,  importing 

^  See  Feame,  on  Cont.  Rem.  6  edit,  by  Butl.  213;  and 
Mr.  Butler's  note ;  and  also  Doe  dem.  Winter  v.  Perratt, 
5  Barn,  and  Cres.  Rep.  48. 


RULE  IN  SUSLLEY's  CASE.         343 

the  same  course  of  descent,  without  sufficient  ex-  chap. 
pressions  to  create  distinct  estates,  such  words  must, 
as  at  presait,  be  disr^arded ;  but  where  the  heirs 
are  directed  to  take  severally,  or  successively,  there 
appears  to  be  no  good  reason  why,  according  to 
the  intention  manifested  by  such  expressions,  the 
children  might  not  take  successive  estates  in  tail 
When  words  of  limitation  to  general  heirs,  are 
superadded  to  words  descriptive  of  heirs  of  the 
body,  in  the  plural  number,  the  children  should  be 
joint  tenants  in  fee,  unless  (which  it  must  be  ad- 
mitted would  more  generally  effect  the  real  intention 
of  testators)  the  children  might  take  as  tenant  in 
common  in  fee*. 

I  incline  to  think,  that  it  would  be  advantageous 
to  declare  that  to  the  word  issue,  unaccompanied 
by  any  words  importing  the  plural  number,  or 
several  estates,  might  be  given  the  effect  of  passing 
the  estate  in  succession,  according  to  the  course  of 
descent.  This  construction  agrees  with  the  present 
law  when  issue  is  a  word  of  limitation,  and  it 
would  accord  with  the  general  law  of  primogeniture, 
and  simplify  the  rules  of  construction,  by  making 
the  same  decisions  applicable  to  the  two  expressions 
of  issue  and  heirs  of  the  body. 

The  cases  in  which  gifts  are  made  to  heirs  or 
issue  as  tenants  in  common,  do  not  appear  to  me  to 
be  within  the  Rule  in  Shelley's  Case,  and  I  there- 

*  See  ante,  p.  47. 
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CHAP,  fore  propose  to  include  them  in  the  consideration 
of  the  next  rule  which  I  shall  mention '^. 
Cy  pnc  The  professed  object  of  another  rule  is  to  carry 
into  effect  as  nearly  as  possible  the  intentions  of  a 
testator,  when  the  gifts  contained  in  his  will  are 
inconsistent  with  the  rules  of  law ;  and  it  is  called 
a  construction  cy  pres.  When  a  life  estate  is  given 
to  a  parent,  with  a  remainder  to  his  descendants, 
and  the  manner  in  which  the  issue  are  directed  to 
take,  is  contrary  to  the  rule  against  perpetuities,  or 
there  are  not  expressions  sufficient,  according  to 
other  rules  of  construction,  to  give  to  the  children 
or  issue  the  interest  intended  for  them,  the  tenant 
for  life  is  held  to  take  an  estate  tail,  in  order  (as  it 
is  said)  to  fiilfil  the  intention  as  nearly  as  possible, 
^though  it  enables  him  to  deprive  his  issue  of  the 
estate.  The  intention,  that  the  devisee  for  life,  and 
all  his  posterity  should  become  entitled,  is  called 
the  general  intention;  the  manner  in  which  they 
are  directed  to  take,  viz.  the  ancestor  an  estate  for 
life,  and  the  issue  estates  by  purchase,  is  called  the 
particular  intention ;  and  the  rule,  established  by 
the  cases,  is,  that  the  particular  intention  shall  be 
sacrificed,  where  it  cannot  take  effect  consistently 
with  the  general  intention  and  the  rules  of  law. 

The  rule  of  construction,  cy  pres,  was  first  esta- 
blished in  cases  upon  the  execution  of  powers,  where 
a  parent  having  a  power  of  appointment  among 
children,  appointed  life  estates  to  children  who 

»  See  post,  p.  352. 
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were  not  living  when  the  power  was  created  witK  chap. 
remainder  to  the  issue  of  such  children,  as  pur- 
chasers. Such  limitation  in  remainder  being  con- 
trary to  the  law  against  perpetuities,  was  void ;  but 
the  Courts,  considering  the  principal  intention  of 
the  testator  to  be,  that  the  estate  should  go  to  the 
issue,  decided  that  the  children  should  take  estates 
tail,  as  the  only  mode  in  which  the  issue  could 
become  entitled.  The  same  principle  was  after^ 
wards  applied  to  a  devise  to  an  unborn  son  for 
life,  with  a  limitation  of  the  ipheritaiice  in  re^ 
mainder  to  his  issue. 

There  are  some  exceptions  to  this  rule,  grounded 
upon  very  nice  distinctions :  and  the  application  of 
it  is  rejected  ^here  there  is  not  a  clear  intention 
that  the  issue  should  become  entitled  in  the  order 
in  which  they  would  take  by  descent. 

Some  cases,  in  which  an  intention  has  been  ex- 
pressed that  the  devisee  and  all  his  posterity  in  suc- 
cession should  take  life  estates,  have  also  been  held 
to  be  within  the  rule,  and  the  words  importing  that 
the  issue  should  take  successive  estates,  and  for  life 
only,  have  been  rejected  for  the  purpose  of  giving  an 
estate  tail  to  the  parent  ^.  The  cases  of  this  class 
depend  upon  technical  distinctions.  The  rule 
cannot  be  extended  to  the  cases,  where  the  estates' 
intended  to  be  taken  in  succession  are  for  ninety- 
nine  years,  determinable  with  life,  because  it  is 

^  Hayes  r.  Foorde,  2  Black.  Rep.   698 ;    Marthwaite  v. 
Jenkinson^  2  Baro.  and  Ores.  Rep.  357. 
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CHAP,  hdd  that  such  estates  cannot  be  enlarged  by  im- 
plication;  and  in  a  late  case^S  where  the  devise 
was  of  successive  life  estates  to  the  issue  down  to 
the  tenth  generation,  the  rule  was  not  applied, 
although,  as  it  is  observed  by  Mr.  Butler^,  the 
language  of  the  will  was  strongly  contended  to 
a£ford  ground  for  its  acceptance. 

The  rule  has  also  been  extended  to  cases  in 
which  it  appears  that  the  gift  over  in  remainder 
was  not  intended  to  take  effect  until  after  a  failure 
of  all  the  posterity  of  the  tenant  for  life,  and  the 
words  of  the  will  could  not,  according  to  the  rules 
of  construction,  allow  the  descendants  to  take 
estates  which  might  endure  until  such  failure  of 
issue.  These  cases  may  be  divided  into  three 
classes :  Ist,  Where  there  are  superadded  words  of 
limitation,  sufficient  to  show  a  clear  intention  to 
include  all  the  posterity,  but  for  want  of  sufficient 
technical  words,  the  estate,  or  some  shares  of  it, 
after  having  vested  in  one  or  more  of  the  children, 
cannot,  on  failure  of  his  or  their  issue,  go  over  to 
the  others,  consistently  with  the  rules  of  law. 
2nd,  Where  there  are  no  superadded  words  of 
limitation;  or  expressions  to  give  an  e9tate  of  in- 
heritance, and  the  gift  over  in  default  of  issue  of 
the  parent  is  in  general  terms ;  and  3d,  Where 
there  are  no  superadded  words  of  limitation  or 
expressions  to  give  an  estate  of  inheritance,  and 

*'  Seaward  t>.  Willock,  5  East  Rep.  198. 
,  *^  n.  to  Fearne  on  Cont.  Rem.  6th  edit  208. 
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the  gift  over  is  in  defanlt  of  such  issue,  but  the    chap 
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construction  which  must  be  put  upon  the  will,  if 
the  son,  child,  heirs,  or  issue  referred  to  by  the 
word  such  were  held  to  be  a  word  of  purchase, 
would  be  absurd  and  improbable,  and  defeat  the 
evident  intention  of  the  testator. 

The  first  class  comprises  the  cases  in  which 
there  were  not  sufficient  words  to  create  cross 
remainders  (when  the  rule  prevailed  that  they 
should  not  be  implied  between  more  than  two), 
and  among  this  class  must,  in  my  opinion,  be  in- 
cluded, the  cases  in  which  the  remainder  is  given 
to  the  issue  of  the  tenant  for  life,  with  superadded 
words  of  limitation  in  tail,  but  without  any 
words  which  allow  the  issue  to  take  distinct  or 
successive  estates.  In  these  cases,  if  the  first  son 
only  could  take,  he  would  be  entitled  to  an  estate 
descendible  to  his  own  issue,  and  his  existence  for 
a  moment  would  determine  the  limitation ;  and  if 
ten  more  sons  were  ^erwards  bom,  they  could 
not  be  entitled,  because  there  were  not  sufficient 
words  to  authorize  the  creation  of  successive  estates 
in  remainder.  And  if  all  the  issue  were  to  take, 
they  must,  according  to  the  rules  of  construction, 
be  joint  tenants  for  life,  and  tenants  in  common  of 
the  inheritance ;  and,  therefore,  if  there  were  ten 
children,  and  nine  left  issue,  the  tenth  must  have  * 
the  whole  estate  by  survivorship,  and  when  they 
were  all  dead,  the  estate  must  be  broken  into  ten 
parts,  and  the  parts  go  over  one  by  one  on  the 
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CHAP,  failure  of  issue  of  each  child,  to  the  remainder* 
man*?.  To  prevent  the  absurd  consequences  which 
either  of  such  constructions  would  occasion,  and 
to  effect  the  general  intention  of  the  testator,  that 
the  remainderman  should  not  be  entitled  until 
after  a  general  failure  of  issue,  the  parent  is  held 
to  take  an  estate  taiK  In  the  second  class  am 
cases  in  which  there  has  been  a  limitation  to  sons 
children,  or  issue,  without  words  to  pass  more  than 
life  estates,  and  a  gift  over  in  default  of  issue**. 
In  the  leading  case  of  the  third  class  *^,  the  devise 
was  to  Z.  H.  for  tifcj  and  no  longer j  and  after  his 
decease  to  such  son  as  he  shall  have,  and  for  default 
of  such  issue  to  the  testator  s  cousin  in  fee ;  and 
the  testator  gave  to  L.  H.  the  perpetuity  of  certain 
presentations  in  the  same  manner  as  he  had  given 
his  estates.  If  this  devise  had  been  carried  into 
effect  according  to  the  words  of  the  will,  only  one 
son  of  L.  H.  would  have  taken  a  life  estate,  and 
the  estate  must  have  gone  out  of  his  family,  which 
would  have  been  a  most  improbable  intention,  and 
was  disproved  by  the  words  of  the  gift  over,  in 
default  of  such  issucy  which  could  not  have 
applied  on  the  failure  of  one  son,  if  other  sons 
had  been  living ;  the  gift  of  the  presentation  also 
showed  an  intention  that  the  estate  should  remain 
in  the  family  of  L.  H.     The  Court  determined 

*'  Roe  dem.  Dodson  v.  Grew,  Wilm.  Rep,  277, 

**  Wright  V.  Leigh,  15  Ves.  564. 

*^  Rohinson  v.  Robinson,  1  Burr.  Rep.  38. 
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that  there  was  a  general  intention  that  the  estate    chap. 
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should   not  go  over  until  after  a  failure   of  the 
issue  of  L.  H.,  which  they  could  carry  into  effect 
by  no  other  means^than  by  giving  him  an  estate 
tail;  and   therefore  the  particular  intention  that 
L.  H.  should  take  only  for  life,  and  that  his  son 
should  take  by  purchase,   was  disregarded.     In 
my  opinion^,  there  must  be  included  among  the 
two  last  classes  the  numerous  cases  in  which  a 
testator  has  given  an  estate  to  one  for  life,  with 
remainder  to   his  heirs,   or  issue,   as  tenants  in 
common^  without  any  words  sufficient  to  give  the 
inheritance  to  them,  and  has  given  the  estate  over 
in  default  of  issue,  or  of  such  issue.     Heirs  cannot 
take  as  tenants  in  common;  and  therefore  where 
persons  under  that  description   are  to  take  the 
remainder  by  purchase,  heirs  must  mean  children, 
and  they  can  take  no  more  than  life  estates,  for  it 
has  been  held  that  the  word  heirs,  without  any 
words  of  limitation  superadded,  will  give  no  more 
than  a  life  estate  by  purchase  to  the  person  answer- 
ing the  description  of  heir,   when  the  ancestor 
takes  an  estate  of  freehold  by  the  same  instru- 
ment^.    If  in  any  of  these  cases  the  parent  had 
twelve  children,  and  eleven  died  in  his  lifetime, 
the  survivor  would  have  had  only  one  twelfth  for 
life;  and  if  all   had  survived,  the  shares  would 

*  See  post,  p.  352. 

^  See  post,  p.  354.    But  see  contra,  Burchett  v.  Durdant, 
2  Vent  Rep.  311,  2  Bligb,  P.  C.  26,  27. 
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CHAP,  have  gone  over  one  by  one  to  the  remaindennan, 
and  he  would  have  been  a  long  time  in  acquiring 
the  entirety  of  the  estate^.  As  such  an  intention 
cannot  be  reasonably  imputed  to  a  testator,  it  is 
considered  that  he  had  a  general  intention  that 
all  the  issue  should  fail  before  the  estate  went  over 
to  the  remainderman ;  and  therefore  an  estate  tail 
is  given  to  the  parent. 

The  rule  of  construction,  cy  pres,  has  been 
strongly  condemned  by  the  judges,  who  have  de- 
cided the  cases  to  which  it  has  been  applied.  It 
has  been  said  by  Lord  Kenyon*^ :  "  The  doctrine 
of  cy  pres  went  to  the  outside  of  the  rules  of  con- 
struction, and  he  knew  that  great  judges  enter- 
tained considerable  scruples  concerning  it."  By 
Lord  Alvanley** :  "  He  knew  the  doctrine  had,  by 
very  grave  authorities,  been  questioned.*'  And  by 
Lord  Eldon'^ :  ^*  These  cases  had  gone,  as  Lord 
Kenyon  observed,  to  the  utmost  verge  of  the  law, 
and  he  should  find  it  very  difficult  to  alter  an 
opinion  he  had  taken  up,  that  it  was  not  proper  to 
go  one  step  further;  for,  in  these  cases,  in  order  to 
save  the  general  intention  and  particular  intention, 
they  destroyed  both ;"  and  also  *  "  whether  it  was  wise 

^  See  Mr.    Sagden's  Argument  in    Jesson  f>.  Wrigbty 
2  Bligh's  P.  C.  7. 
'9  In  Brudenell  v.  Elwes,  1  East  Rep.  451. 
*•  Routledge  v,  Dorrel,  2  Ves.  Jun.  Rep.  364. 
''  In  Bradenell  v.  Elwes,  ubi  sup. 

In  Jesson  v.  Wright,  2  Bligh's  P.  C.  51. 
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originally  to  adopt  such  d  rale,  might  be  a  matter  chap. 
of  diacussion,  but  it  has  been  acted  upon  so  long^ 
that  it  would  be  to  remove  the  land-marks  of  the 
law,  if  we  should  dispute  the  propriety  of  applying 
it  to  all  cases  to  which  it  is  applicable.  There  is, 
indeed,  no  reason  why  Judges  should  have  been 
anxious  to  set  up  a  general  intent  to  cut  down  the 
particular,  when  the  end  of  such  decision  is  to  give 
power  to  the  person  having  the  first  estate,  accord- 
ing to  the  general  and  paramount  intent  to  destroy 
the  int^^t  both  under  the  general  and  the  par- 
ticular intent.  However,  it  is  definitively  settlied  as 
a  rule  of  law,  that  where  there  is  a  particular  and  a 
general  or  paramount  intent,-  the  latter  shall  prevail, 
and  Courts  are  bound  to  give  eflFect  to  the  para- 
moont  intent."  And  again":  '^  I  cannot  admit  that 
all  the  cases  cited  have  been  well  decided :  but  it 
was  hardly  to  be  expected  that  Judges  should  agree 
in  the  decision  of  all  these  cases ;  for  the  mind  is 
overpowered  by  their  multitude,  and  the  subtlety 
of  the  distinctions  between  them." 

One  of  the  greatest  inconveniences  attending 
the  rule  of  construction  cy  pres,  is  the  difficulty 
of  distinguishing  the  cases  which  are  governed 
by  it,  from  those  which  depend  upon  the  Rule 
in  Shelley's  Case.  It  was  said  by  Lord  Redes- 
dale**  :  "In  many  cases,  in  all,  I  believe,  except  Doe 
t;.  Gofi*,  it  has  been  held  that  the  words  tenants  in 
common  do  not  control  the  legal  sense  of  words 

«  P.  50.        "  In  Jesson  v.  Wright,  2  Bligh's  P.  C.  65. 
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CHAP,  ofsetded  meaning/*  and  in  two  modem  works  of 
great  merit  ^^  it  has  been  strongly  contended  that 
the  case  of  Jesson  t;.  Wright  has  overruled  all  the 
authorities  which  created  exceptions  to  the  Rule 
in  Shelley's  Case,  depending  upon  superadded 
words  of  limitation,  which  altered  the  course  of 
descent^,  or  upon  words  of  modification,  im- 
porting that  the  persons  intended  to  be  described 
by  the  words  heirs  or  issue  were  to  take  in  a 
manner  inconsistent  with  the  course  of  descent 
under  an  estate  tail^ ;  and  that  the  cases  in  which 
it  has  been  decided  that  the  parent  shall  take 
an  estate  tail  notwithstanding  such  words  of 
modification,  ought  not  to  be  referred  to  the  rule 
of  construction  cy  pres.  But,  with  the  great 
respect  which  is  due  to  such  opinions,  I  am  unable 

"  Hayes's  Inquiry  into  the  £ffect  of  Limitations  to  Heirs 
of  the  Body,  1824;  and  Jarman's  edition  of  Powell  on 
Devises,  1827. 

**  Per  Anderson^  J.  in  Shelley's  Case,  1  Rep.  91. 

"^  Wilson  V.  Vansittart,  Amb.  Rep.  662.  Doe  dem.  Brown 
V,  Holme,  3  Wils.  Rep.  237.  241.  S.  C.  2  Black.  Rep.  777. 
Doe  dem.  Long  v.  Laming,  2  Burr.  Rep.  1100.  Doe  dem. 
Strong  V.  Goff,  11  East  Rep.  668.  Doe  dem.  Hallen  v.  Iron- 
monger, 3  East  Rep.  533.  Crump  dem.  WooUey  v.  Nor- 
wood, 7  Taunt  Rep.  362.  S.  C.  2  Marsh.  Rep.  161,  Gietton 
V.  Haward.  6  Taunt  Rep.  94.  S.  C.  2  Marsh,  Rep.  9.  Doe 
dem.  Davy  v.  Bumsall.  6  Term  Rep.  30.  S.  C.  1  Bos.  and 
Pull.  Rep.  215.  Doe  dem.  Gilman  v,  Elvey,  4  East  Rep. 
313.  Loddington  v.  Kime,  1  Lord  Raym.  Rep.  203.  S.  C. 
1  Salk.  Rep.  224.  Doe  dem.  Cooper  v.  Collis,  4  Term  Rep. 
294.  and  Merest  v.  James,  1  Brod.  and  Bing.  Rep.  127.  S.  C. 
4  J.  B.  Moore's  Rep.  327. 
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to  accede  to  them.  It  appears  to  me  that  all  chap. 
the  cases  in  which  the  parent  has  been  held  to 
take  an  estate  tail  notwithstanding  the  heirs  or 
issue  were  directed  to  take  as  tenants  in  common, 
have  been  expressly  decided  on  the  ground  of 
supporting  the  general  intention,  and  have  not 
been  governed  by  the  Rule  in  Shelley's  Case.  It  is 
admitted  that  the  rule  will  not  apply  where  the 
word  heirs  or  issue  is  explained  to  mean  children ; 
and  that  when  heirs  take  as  tenants  in  common  by 
purchase,  Aeir J  must  mean  children.  Mr.  Feame", 
the  great  defender  of  the  Rule  in  Shelley's  Case, 
and  the  eminent  lawyers  who  have  followed  him ; 
Mr.  Hargrave^,  Mr.  Butler^,  Mr.  Sugden^',  and 
Mr.  Preston^,  have  all  recognised  the  authority 
of  the  cases  which  are  considered  to  have  been 
overruled ;  and  it  has  been  acknowledged  by  them, 
that  the  words  as  tenants  in  common^  a£ford  clear 
evidence  that  the  persons  intended  to  be  described 
were  not  intended  to  take  in  the  character  of  heirs* 
There  is  a  great  difference  between  a  rule  that 
heirs  shall  take  by  descent,  notwithstanding  super- 
added words  of  limitation,  or  words  importing 
several  estates  which  do  not  alter  the  course  of 
succession,  and  the  rejection  of  words  which  clearly 

»  On  Cont  Rem.  6th  edit,  by  Butler,  154. 
•  Law  Tracts,  575. 

^  Note  to  Feame  on  Cont.  Rem.  6th  edit.  203. 
•>  Note  to  Gilb.  on  Uses,  40. 
«  On  Estates,  vol.  i.  349.  366.  376. 
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CHAP,  prove  that  the  persons  intended  to  be  designated 
were  to  take  in  a  manner  inconsistent  with  the  line 
of  descent.  It  is  remarked  by  Mr.  Sugden^ :  "  The 
words  as  tenants  in  common,  and  not  as  joint 
tenants  J  are  so  forcible,  and  so  materially  vary  the 
case  from  a  devise  to  the  heirs  general  or  special, 
where  they  are  adjudged  to  take  by  descent,  that  it 
required  a  very  general  intention  to  authorize  the 
court  to  strike  these  words  out  of  the  wilL*'  Every 
case  in  which  the  parent  has  been  held  to  take  an 
estate  tail,  notwithstanding  a  declaration  that  the 
heirs  or  issue  should  take  as  tenants  in  commoUj 
has  been  expressly  decided  on  the  ground  that 
there  were  no  expressions  sufficient  to  give  the 
children  the  whole  inheritance  ^»  In  Mr.  Sugden^s 

«  Note  to  Gilb.  on  Uses,  44. 

^  In  Doe  dem.  Candler  v.  Smith,  7  Term  Rep.  53  L  t&e  words 
for  ev^  appear  to  have  been  overlooked  by  Lord  Kenyon;  and 
Mr.  Sugden  proved  several  years  ago,  that  upon  that  ground, 
the  decision  is  questionable.  See  n.  to  Treat  on  Purch.  3d 
edit.  619.  Lord  Kenyon,  in  giving  judgment,  declared  that 
"  if  heirs  were  words  of  purchase,  children  could  only  take  life 
estates  under  them;  and  that  there  were  no  words  of  limitation 
added  to  the  estate  given  to  the  children,  supposing  they 
took  as  putchasers :  and  yet  the  remainder  was  not  to  take 
effect  until  there  was  a  general  faOure  of  the  issue.''  In  Doe 
dem.  Bosnall  v,  Harvey,  4  Bam.  and  Ores.  Rep.  610,  it  was 
said  by  Lord  Tenterden :  "  If  the  words  heirs  of  the  body  be 
construed  to  be  words  of  purchase,  the  general  intaation  of 
the  testator  would  be  wholly  defeated :  besides,  if  these  words 
be  words  of  purchase,  it  is  difficult  to  say  that  the  children 
could  take  more  than  a  life  estate,  and  then,  if  they  died 
leaving  children,  the  grandchildren  would  not  take.''     By 
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argament  for  the  appellant  in  Jesson  v.  Wright^,  chap. 
it  was  laid  down,  that  "  if  words  are  used  which 
denote  an  intention  to  give  the  estate  to  the  children 
by  purchase^  they  shall  take  in  that  character,  where 
they  can  take  by  force  of  the  will  such  an  estate 
as  will  include  all  the  issue,  so  that  the  estate  may 
not  go  over  before  a  total  failure  of  issue ;  and 
that  although  such  an  intention  is  apparent,  yet 
where  the  general  intention,  viz.  to  include  all  the 
issue,  can  only  be  effectuated  by  vesting  an  estate 
tail  in  the  parent,  he  shall  take  that  quantity  of 
interest  in  opposition  to  the  words  of  the  will. 
The  particular  intent  of  the  testator  shall  be  sacri- 
ficed in  favour  of  his  general  intent."  And  Lord 
Eldon,  in  delivering  judgment,  declared  the  case 
to  be  decided  on  the  authority  of  the  general  rule 
of  law,  that  a  particular  intent  expressed  in  a  will 

Bayley,  J. :  "  Doe  and  Laming  is  distinguishable  from  the 
present  case,  because  there  words  of  limitation  in  fee  were 
grafted  on  the  words  heirs  of  the  body,  and  they  could  not 
have  been  satisfied  by  an  estate  tail  in  the  ancestor.'^  By 
Holroyd,  J.:  "It  appeared  to  me  on  the  former  occasion  that 
the  effect  of  the  words  all  my  real  estate  was  to  pass  a  fee  to 
the  children,  but  I  am  now  satisfied,  from  the  subsequent 
limitations  over,  that  those  words  were  not  sufficient  to  pass 
a  fee  to  the  children.  If,  therefore,  we  decided  that  T.  C. 
did  not  take  an  estate  tail,  the  children  would,  take  estates  for 
life  only,  and  the  estate  would  go  over,  while  there  were  mem- 
bers of  the  family  existing;  it  follows  that  in  order  to  effectuate 
the  intention  of  the  testator,  we  must  hold  that  he  took  an 
estate  tail." 
•»  2Bligh,  P.  C.  31. 
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CHAP,  must  give  way  to  a  general  intent.  If  such  opposite 
opinions  had  not  been  advanced,  I  should  have 
considered  it  to  have  been  settled  by  the  authority  of 
the  numerous  cases  which  are  alleged  to  have  been 
wrongly  decided,  that  under  a  devise  to  A  for  life, 
with  remainder  to  the  heirs  of  his  body  as  tenants 
in  common  in  foe,  and  in  defanlt  of  such  issue 
over,  the  children  of  A  would  have  become  entitled 
as  purchasers  in  fee.  It  is  evident  that  if  my 
opinion  be  erroneous,  the  safety  of  the  titles  not 
only  of  the  estates  held  under  the  wills,  which 
were  the  subjects  of  the  numerous  cases  which  are 
believed  to  have  been  overruled,  but  of  all  other 
estates  which  are  held  under  similar  gifts,  and 
have  been  purchased  under  the  authority  of  those 
cases,  must  be  seriously  affected. 

The  injustice  and  uncertainty  occasioned  by  the 
rule  of  construction  cy  pres,  have  been  I  trust  suf- 
ficiently shown,  and  I  venture  to  recommend  that 
it  should  be  entirely  abolished.  The  only  cases 
in  which  I  conceive  there  can  be  any  pretence  for 
retaining  it,  are  those  of  appointments  to  unborn 
children  for  life,  with  remainder  to  their  children ; 
and  the  cases  of  devises  to  a  class,  of  whom  some  are 
unborn,  for  life,  with  remainder  to  their  children ; 
but  it  appears  to  me  to  be  most  advisable  that  in 
both  cases  the  rule  against  perpetuities  should  be 
strictly  enforced. 

When  an  attempt  is  made  to  create  a  series  of 
life  estates  in  succession,  there  b  no  just  reason 
for  the  distinction  between  the  cases  of  freehold 
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estates  and  terms  determinable  with  lives*  and  it    chap. 

XIL 

is  desirable  that  in  both  instances  the  gifts  should 
be  valid  only  so  far  as  they  are  within  the  limit  of 
the  rule. 

It  must,  I  conceive,  be  admitted  that  the  sacrifice 
of  the  particular  intention  should  not  be  continued. 
The  cases  depending  upon  the  want  of  words  to 
create  cross  remainders  have  been  overruled  by  the 
recent  authorities,  which  have  decided  that  such 
remainders  shall  be  implied  whenever  the  intention 
requires  them.  The  inconveniences  occasioned  by 
the  absence  of  words  to  give  successive  estates, 
might  be  remedied  by  the  suggestion  which  I  have 
taken  the  liberty  of  making,  that  the  effect  of  the 
words  heirs  of  the  body  should  be  given  to  the  word 
isstiCf  or  that  a  tenancy  in  common  might  always 
be  implied  ^.  If  it  be  thought  proper  to  preserve 
estates  in  joint  tenancy,  it  would  be  advantageous 
to  enact  that  a  gift  to  several  and  the  heirs  of  their 
bodies  should  not  create  several  inheritances,  but 
that  an  estate  tail  should  be  taken  by  the  survivor. 

All  the  other  cases,  which  depend  upon  the 
doctrine  of  a  construction  cy  pres,  would  be  pre- 
vented by  adopting  the  suggestion  of  giving  to  an 
unlimited  gift  the  effect  of  passing  the  inheritance. 
Then  in  all  devises  to  a  son  or  childj  or  to  heirs  of 
the  body  or  issue^  as  tenants  in  common;  and  for 
default  of  such  issue  over ;  the  objects  of  the  first 
devise  would  take  the  fee,  the  word  such  would 
have  its  natural  meaning  of  reference,  and  give  to 

•*  See  ante,  p.  47. 
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CHAP,  the  devise  over  the  meaning  if  there  shall  be  no 
such  soUj  S^Cy.  and  the  real  intentions  of  testators 
would  be  carried  into  effect.  Where  the  gift  over 
might  be  in  default  of  issue  of  the  parent,  it  would 
have  the  effect  of  explaining  the  unlimited  devise 
and  confining  the  gifts  to  estates  tail.  A  gift  to  A 
for  life,  with  remainder  to  his  son ;  and  in  default 
of  issue  of  A  over,  would  have  the  same  effect  as  a 
gift  to  A  for  life,  with  remainder  to  his  son,  and 
tlie  heirs  of  such  son  ;  and  for  default  of  issue  of 
A  over.  A  gift  to  A  for  life,  with  remainder  to 
the  heirs  of  his  body,^as  tenants  in  common ;  and 
in  default  of  issue  of  A  over,  would  have  the  same 
effect  as  a  devise  to  A,  with  remainder  to  his 
children  as  tenants  in  common  in  tail;  and  in  de- 
fault of  issue  over :  the  remainder  over  would  not 
take  effect  until  after  an  indefinite  failure  of  issue, 
because  cross  remainders  would  be  implied. 
Amend-  The  oulv  provisiou  which  would  be  necessary 

menta  pro-     -»  .  , 

poeed.  for  adopting  these  suggestions  respecting  the  rule 
of  cy  pres,  would  be  an  enactment  that  no  devise 
inconsistent  with  the  rules  of  law  should  be  allowed 
to  have  any  effect. 

The  amendments  which  have  been  proposed 
respecting  the  meaning  of  the  word  issue  ^,  the 
implication  of  tenancies  in  common^,  and  the 
construction  of  unlimited  gifts  ^,  would  complete 
the  abolition  of  the  rule. 

Rules  re-  The   rulcs  which   determine  when  the   legal 

■pecdng  ^ 

ttken  ij"  "  P-  343.  •  P.  47. 343. 367.       - 

trustees.  «  P.  324  to  329. 
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estate  is  vested  in  trastees,  and  the  quantity  of    chap. 
interest  which  they  take  under  different  .drcum- 
stances,  are  in  a  state  of  great  uncertainty. 

The  question  whether  the  legal  estate  be  vested 
m  a  fsrustecy  is  an  important  matter  of  consideration 
in  every  transaction  relating  to  real  property.  Any 
lease,  conveyance,  mortgage,  or  settlement,  may 
be  defeated  if  a  subsequent  purchaser  without 
BOtice  can  obtain  a  conveyance  of  the  legal  estate. 
When  the  legal  estate  is  outstanding,  no  eject- 
ment, distress,  nor  other  remedy  at  law,  can  be 
prosecuted,  or  any  relief  obtained,  except  in  equity; 
recoveries  may  be  void  for  want  of  a  good  tenant 
to  the  prsecipe;  and  fines  and  feoffments  executed  to 
destroy  contingent  remainders,  may  have  no  opera- 
tion. A  limitation  to  the  heirs  will  not  unite  with 
the  estate  for  life,  under  the  Rule  in  Shelley^s  Case, 
if  the  legal  estate  be  vested  in  a  trustee  for  the  life 
ef  the  purchaser.  Therefore  no  person  can  enforce 
any  nght,  or  ascertain  the  nature  of  his  remedy, 
or  the  court  in  which  he  must  proceed,  until  he 
has  ascertained  in  whom  the  legal  estate  is  vested ; 
and  on  every  sale,  mortgage,  or  settlement,  the 
concurrence  of  every  trustee,  who  has  any  such 
estate,  mast  be  required. 

It  is  inportant  that  a  question  of  such  constant 
occurrenct  should  depend  upon  clear  and  simple 
rules,  but  unfortunately  the  numerous  decisions 
which  have  recently  been  made  have  involved  the 
subject  in  considerable  doubt,  and  raised  difficul- 
ties upon  itles,  which  have  materially  increased 
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CHAP,    the  expense  and  delay  attending  the  alienation  of 
real  property. 

A  trustee  is  considered  not  to  take  any  estate, 
unless  he  has  some  duty  to  perform,  or  there  is  a 
gift  unto  and  to  his  use,  or  some  other  expressions 
in  the  will  which  prove  an  intention  to  clothe  him 
with  the  legal  estate.  The  distinction  between  a 
trust  to  pay  and  a  trust  to  permit  to  receive,  has 
already  been  noticed  "^^ ;  and  it  has  been  held  that 
where  the  trust  is  to  pay,  or  permit  and  suffer, 
the  last  expressions  shall  determine  tne  construc- 
tion.    These  anomalies  should  be  corrected. 

There  is  less  difficulty  in  ascertaining  whether 
trustees  do  or  do  not  take  any  estate,  than  in 
determining  the  duration  of  an  estate  which  may 
be  given  in  them.  The  rule  is  said  to  be,  that 
they  shall  take  such  estate  as  may  commensurate 
with  the  purposes  of  their  trusts ;  and  it  was  for- 
merly considered,  that  trustees  might  take  o&e  of 
three  different  estates — a  chattel  interest — an  estate 
pur  autre  vie — or  an  estate  in  fee. 

It  is  obvious  that  a  chattel  interest  cannot  be 
taken  by  trustees  under  a  devise  to  them  and 
their  heirs.  The  cases  in  which  it  is  held  to  vest 
in  them  are,  where  their  estate  is  limited  to  a  term, 
or  trusts  are  directed  to  be  performed  during  a 
certain  number  of  years,  or  where  the  estate  is 
devised  to  them  as  executors  for  paymem  of  debts. 
The  time  for  which  they  are  entitled  m  the  last 
case  is,  until  the  debts  are  paid,  and  is  measured 

'«  P.  34. 
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like  an  elegit  or  statute  merchant,  by  the  money  to  chap. 
be  paid  off.  Chattel  interests  of  this  uncertain 
duration  are  inconvenient,  because  it  is  difficult  to 
ascertain  when  they  may  have  determined ;  and  I 
therefore  think  it  desirable  that  they  should  be 
abolished. 

Trustees  were  considered  to  take  an  estate  pur 
autre  vie,  when  they  had  to  pay  the  rents  to  a 
person  or  persons  for  a  life  or  lives,  or  an  annuity 
to  a  person  for  life,  or  to  protect  a  provision  for 
the  separate  use  of  a  married  woman  for  her  life, 
or  the  object  of  the  trust  was  confined  to  the  life  of 
a  single  person. 

Trustees  were  considered  to  take  the  fee  in  all 
cases  in  which  the  purposes  of  the  trust  required  a 
larger  estate  than  a  chattel  interest,  or  an  estate 
pur  autre  vie ;  as,  to  convey  or  settle  the  estate,  to 
raise  money  by  sale  or  mortgage,  whether  in  all 
events,  or  for  payment  of  debts  or  legacies,  in  case 
the  personal  estate  should  be  deficient. 

The  certainty  attending  the  simple  rule  of  giving 
the  fee  to  the  trustees  whenever  an  estate  pur  autre 
vie  was  insufficient  for  the  purposes  of  the  trust, 
abundantly  compensated  for  the  inconvenieace  of 
requiring  a  conveyance  of  the  legal  estate,  when 
the  object  of  the  trust  did  not  exhaust  the  entire 
fee  simple. 

In  modem  cases  the  Judges  have  been  induced 
by  an  anxiety  to  prevent  actions  between  adverse 
parties  from  being  defeated  by  the  technical  objec- 
tion of  an  outstanding  legal  estate,  to  limit  the 
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CHAP,  duration  of  estates  vested  in  trustees,  and  for  tliat 
purpose,  to  determine  that  different  circumstances 
may  create  a  great  variety  of  different  interests ; 
and  they  do  not  appear  to  have  considered,  that 
the  trouble  of  procuring  a  trustee  to  join  in  a 
conveyance,  or  of  making  him  a  party  to  an  action, 
is  of  much  less  importance  dian  die  difficulty  of 
ascertaining  whether  an  estate  has  determined^*, 
and  the  consequent  disputes  which  necessarily 
occasion  expense  and  delay  in  every  transaction 
relating  to  the  alienation  of  real  property. 

In  the  case  of  Doe  dem.  White  v.  Simpson  '^ 
estates  were  devised  to'  trustees,  their  executors, 
&c.  in  trust  out  of  the  profits,  to  pay  two  life 
annuities,  and  out  of  the  residue  of  the  rents  to  pay 
the  sum  of  £.800 ;  and  the  trustees  were  authorized 
to  grant  building  leases  for  any  number  of  years. 
The  Court  of  King's  Bench  held,  that  the  trustees 
did  not  take  the  fee,  but  an  estate  of  freehold  for 
the  lives  of  the  two  annuitants,  together  with  a 
chattel  interest  sufficient  for  raising  the  sum  o^ 
£.800.  Trustees  were  never  before  held  to  take  a 
chattel  interest,  omless  a  term  of  years  was  limited, 
or  the  trusts  were  given  to  them  as  executors  for 
payment  of  debts;  and  the  existence  qf  a  life 
estate  and  term  of  years  together,  is  contrary  to 
the  principle  of  the  law  of  merger.  It  also  appears 
that  the  decision  in  this  case  is  almost  in  direct 

^^  The  expediency  of  preventing  doubts  respecting  tbe 
duration  of  estates  bas  already  been  noticed^  ante  p.  36. 
»  6  East.  Rep.  162. 
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opposition  tp  that  of  Lord  Hardwicke  in  Gibson    chap. 
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V.  Lord  Montford^';  without  taking  into  conside- 
ration the  direction  to  grant  building  leases,  which 
alone  ought  to  have  been  considered  sufficient  to 
have  passed  the  fee  in  the  trustee. 

In  the  case  of  Hawker  v.  Hawker  ^^,  a  devise 
had  been  made  to  trustees,  their  heirs  and  assigns 
for  ever,  upon  trust,  to  sell  one  estate  at  F  to  pay 
debts,  and  if  it  should  not  be  sufficient,  then,  upon 
trust,  to  sell  another  estate  at  H  to  make  good  the 
deficiency ;  but  if  it  should  not  be  necessary,  then 
as  to  the  estate  at  H,  and  the  testator's  remaining 
estates,  upon  trust  for  his  daughter  for  her  life,  and 
after  her  death,  to  the  use  of  her  children.  No  con- 
veyancer would  have  doubted  but  that  the  trustee 
must  have  taken  a  fee  in  the  estates  at  H  for  the 
purpose  of  selling  them  in  case  the  estates  at  F 
did  not  produce  a  sufficient  sum.  The  produce 
of  the  estate  at  F  was  sufficient.  The  Court  of 
King's  Bench  decided  that  the  trustees  took  an 
estate  only  for  the  life  of  the  daughter;  and  they 
must  have  considered,  that  a  mere  power  was  given 
to  them  of  selling  the  estate  at  H  if  it  should  be 
necessary.  The  decision  of  this  case,  if  correct, 
would  destroy  the  distinction  between  a  power  and 
a  trust,  and  must,  I  apprehend,  be  considered  to 

be  erroneous. 

It  is  observed  by  Mr.  Sugden'^*:  "  It  has  always 
been  considered  that  a  devise  to  trustees  and  their 

^  1  Yes.  S^.  Rep.  486.        I'  3  Barn,  and  Aid.  Rep.  537. 
'*  Treat,  of  Powers,  3d  edition,  p.  105. 
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CHAP,  heirs,  upon  trust,  in  a  given  event  to  sell,  or  to  do 
any  other  act  which  may  require  the  inheritance, 
vests  the  legal  fee  in  the  trustees,  and  they  cannot 
upon  the  construction  of  any  subsequent  devise  be 
held  to  take  merely  a  power,  for  that  would  defeat 
the  express  devise  to  them.  This  rule  was  not 
attended  to  in  the  late  case  of  Hawker  v.  Hawker, 
nor  does  the  attention  of  the  Court  appear  to  have 
been  called  to  it  That  case,  and  Doe  v.  Simpson, 
render  it  very  difficult  for  Counsel  to  advise  upon 
titles  depending  on  the  union  of  estates." 

la  the  late  case  of  Doe  dem.  Player  v.  NichoUs'*, 
a  devise  to  trustees  to  transfer  an  estate  was  held 
to  determine  at  the  time  when  it  was  directed  to 
be  conveyed ;  and  in  the  case  of  Walter  v.  Hutch* 
inson^,  both  the  Courts  of  Common  Pleas  and 
King's  Bench  held,  that  a  trust  to  raise  money  by 
sale  or  mortgage  did  not  give  to  the  trustees  the 
£ee,  but  the  trust  was  to  be  confined  to  the  limited 
interests,  which  the  trustees  took  until  a  child 
should  arrive  at  the  age  of  twenty-one  years^. 

The  difficulties  which  Counsel,  in  advising  upon 
titles,  experience  in  determining  whether  the  legal 
estate  be  outstanding  in  trustees,  may  be  conceived 
from  the  contradictory  decisions  in  the  case  of 
Wykham  v.  Wykham,  in  which,  the  point  in  dis- 
pute was  the  extent  of  the  estate  taken  by  trustees, 

^  1  Bam.  and  Cres.  Rep.  336. 

^  2  Brod.  and  Bing.  Rep.  349.     S.  C.  1  Bam.  and  Cres. 
Rep.  721. 
^  See  1  Sand  on  Uses,  4th  edit  26. 


OF  THE  ESTATES  OF  TRUSTEES.  365 

under  the  exercise  of  a  power  of  jointuring^  con-  chap. 
tained  in  a  will.  The  Lord  Chancellor  (Eldon) 
sent  a  case,  for  the  opinion  of  the  Court  of  King's 
Bench,  who  determined''^^  that  the  trustees  took  an 
estate  in  fee ;  he  then  sent  a  case  for  the  opinion 
of  the  Court  of  Common  Pleas,  who  held,  that  no 
estate  vested  in  the  trustees^;  and  being  dissatis- 
fied with  both  opinions,  he  decided  that  the  trus- 
tees had  a  term  of  years,  with  an  implied  proviso 
for  cesser". 

To  prevent  the  difficulties  which  constantly 
attend  the  application  of  the  present  authorities 
respecting  the  quantity  of  estate  taken  by  trustees, 
I  will  venture  to  suggest — 

That  no  chattel  interest  should  pass  to  trustees, 
unless  the  term  of  years  be  limited  expressly,  or 
by  implication. 

And  that  in  all  other  cases,  where  an  estate  for 
the  life  of  the  persop  or  persons,  for  whom  life 
interests  may  be  provided,  or  of  one  person  to 
whom  an  annuity  may  be  payable,  should  not  be 
sufficient  to  answer  all  the  purposes  of  the  trusts, 
the  trustees  should  be  held  to  take  an  estate 
in  fee* 

There  are  some  rules  respecting  the  property  of  gifts  in 
which  shall  be  considered  to  pass  by  a  gift,  in  terms. 
general  terms,  which  are  attended  with  injustice 
and  uncertainty. 

It  has  long  since  been  determined,  that  if  a  Kuie  that 

^  leasehold 

«  11  East.  Rep.  468.  ^  3  Taunt  Rep.  316. 

«  18  Ves.  Rep.  395. 
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CHAP,    testator,   having  freehold  and  leasehold  estates, 

XII. 
OBtates 


devise  all  his  lands  and  tenements,  the  freehold 

^wiJwiUi    ^^°^s  ^^ty  shall  be  considered  to  be  included — 
freehoidin  jj^j.  jf  j^^  }^^  ^^  freehold  cstatcs,  the  leasehold 

a  general  ' 

deviae.       lands  shall  pass". 

It  must  be  admitted  that  this  rule  is  contrary  to 
the  evident  intention  of  the  testator,  and  it  is  evaded 
where  the  will  affords  additional  evidence  of  the 
obvious  intention. 

Exceptiona*      The  following  appear  to  be  among  the  excep- 
tions to  it : 

1.  Where  the  gift  is  to  the  executors^  &c.  as  well 
as  the  heirs. 

2.  Where  the  leaseholds  are  renewable,  and 
intermixed  with  the  freeholds,  and  the  word  farm 
is  used.     And, 

3.  Where  there  is  a  charge  upon  the  estates 
exceeding  the  value  of  the  freehold. 

This  rule  has  occasioned  a  doubt  (which  does 
not  appear  to  me  to  be  well  founded)  whether  copy- 
hold lands,  since  it  has  become  unnecessary  to 
surrender  them  to  the  use  of  a  will,  can  pass  with 
freehold  estates,  under  a  general  devise. 

The  propriety  of  abolishing  this  rule,  cannot,  I 
apprehend,  be  doubted. 
Rule  that  Another  rule  which  frequently  defeats  the  inten- 
^aiuot  tion  of  testators,  is  that,  which,  in  order  to  favour 
S^  wo?di  tl^e  title  by  descent,  declares  that  real  estate  shall 
ap^y^to*"  °^*  P^^  ^y  *  ^^^»  when  the  words  can  be  consi- 

p^sonalty. 

"  Rose  V.  Bartlett,  Cro.  Car.  293. 
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dered  to  relate  to  personal  property,  unless  a  clear    chap. 
intention  be  manifest  to  include  the  real  estate. 

It  is  therefore  held  that  the  words^  all  my  estate, 
or  all  my  property,  when  coupled  with  words  re- 
lating to  personal  estate,  shall  not  be  sufficient  to 
include  real  estate. 

Several  exceptions  to  this  rule  have  been  estab- 
lished upon  very  nice  distinctions,  and  the  quantity 
of  litigation  occasioned  by  it,  has  been  very  great. 

There  are  no  longer  any  reasons  for  supporting 
the  title  by  descent,  and,  I  conceive,  that  it  would 
be  expedient  to  establish  the  converse  of  the  pre- 
sent rule,  by  declaring  that  real  estate  should  pass 
under  any  general  devise,  unless  it  appear  by 
express  words,  or  by  the  context^  that  it  was  the 
intention  to  confine  the  gift  to  personal  property. 

It  may  be  observed,  that  the  proposed  altera- 
tions of  the  objectionable  rules  of  construction, 
would  have  no  e£fect  upon  the  practice  of  con- 
veyancing; for  no  lawyer,  in  preparing  a  will, 
makes  use  of  technical  expressions,  which  have 
a  different  meaning  from  the  ordinary  sense  of  the 
words.  In  well  drawn  wills,  an  estate  for  life  is 
always  limited  in  express  words-the  words  in 
default  or  failure  of  issue  are  used  to  describe  an 
indefinite  failure  of  issue — an  estate  of  inherit- 
ance is  given  to  the  ancestor,  when  it  is  intended 
that  his  issue  should  take  by  descent — ^there  is  no 
limitation  contrary  to  law  o^  any  omission,  to  leave 
room  for  a  construction  cy  pres, — and  sufficient 
words  are  inserted  to  describe  leasehold  or  real 
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CHAP,    estates.    Therefore  the  present  rules  have  no  ope- 

XII. 

ration,  except  upon  wills  unskilfully  prepared ;  and 
it  must  be  admitted,  that  there  is  great  injustice  in 
allowing  unlearned  persons  to  make  their  wills, 
and  then  defeating  their  lawful  intentions,  because 
they  have  not  been  aware  of  the  technical  inter- 
pretation of  words,  which  they  have  used  according 
to  their  grammatical  and  ordinary  meaning, 
other  niiea  I  am  sorry  that  I  have  not  leisure  to  advert  to 
tion.  several   other  rules   of  construction,   which  will 

require  consideration,  particularly  those  relating  to 
gifts  to  posthumous  and  illegitimate  children — ^the 
distinctions  between  vested  and  contingent  estates  ^'j 
and  conditions  precedent  and  subsequent — the 
passing  of  trust  estates  and  mortgages  by  a  general 
devise — the  equitable  doctrine  of  conversion,  and 
resulting  trusts  of  the  money  to  be  produced  by 
sale — and  the  construction  of  trusts  for  charitable 
purposes'*. 

"  No  part  of  the  law  is  in  a  state  of  greater  confdsion  than 
the  roles  of  construction  applicable  to  legacies ;  they  are 
nearly  connected  with  questions,  respecting  devises  of  real 
estate ;  and  together  with  many  other  perplexing  and  unjust 
laws  respecting  the  disposition  of  money,  choses  in  action 
and  immoveable  chattels,  make  it  a  subject  of  regret,  that 
personal  property,  transferable  by  deed  or  will,  was  not  com- 
prised in  the  objects  of  the  Commission. 

•*  See  MiUer  on  Civil  Law,  p.  281  to  284. 
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CHAP.  XIII. 

OF  THE  DECISION   OF  QUESTIONS  RELATING  TO  THE 

LAWS  OF  REAL  PROPERTY. 

Among  the  new  arrangements  of  the  business  of  impiovo- 
the  Courts  which  may  be  recommended  by  the  be  made  in 

^^  ••  /k.  ..  *    t      m1  1*  ^6  mode  of 

l>ommissioners  tor  inquirmg  into  the  proceedings  deciding 
at  Common  Law,  it  is  to  be  hoped  that  some  pro-  ^^^  ^ 
vision  will  be  made  for  improving  the  mode  in  ^^^' 
which    questions    relating  to    the  laws    of  real 
property  are  discujssed  and  decided ;  and  I  appre- 
hend that  the  Commissioners  for  inquiring  into 
the  laws  of  real  property  will  think  proper  to  take 
the  subject  into  their  consideration,  and  recommend 
to  the  other  Commissioners  such  amendments  as 
may  appear  to  them  to  be  advantageous. 

There  are  no  decisions  upon  any  questions  of  Great  im- 
law,  except  such  ajs  affect  the  liberty  of  the  subject,  deoisi<^ 
which  are  attended  with  such  important  conse-  SoM^^at- 
quences,  as  those  which  relate  to  real  property :  ^^^^ 
they  become  the  authorities  upon  which  the  quiet 
enjo}rment  of  estates  and  the  security  of  titles  must 
depend,  and  one  erroneous  judgment  will  affect 
not  only  the  land  which  may  be  the  subject  of  the 
dispute,  and  all  other  estates  which  are  held  under 
a  similar  title,  but  it  may  prevent  or  suspend  the 

B  B 
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CHAP,    alienation  of  property,  and  throw  into  confusion  a 
great  part  of  the  rules  and  practice  of  convey ancii^. 
Questions  relating  to  real  property  usually  involve 
estates  of  considerable  value,  and  depend  upon 
some  of  the  most  complicated  rules  of  law ;  and, 
therefore,  in  order  to  prevent  the  vexatious  and 
expensive    proceedings  of   an    appeal^   it    is    of 
great  importance  that  they  should  be  satisfactorily 
decided. 
But  little         In  consequence  of  the  increase  of  commerce — of 
ofcwive^  the  amount  and  varieties  of  personal  property — of 
l[tuSwdJ)y  the  intricate  transactions  relating  to  trade — ^and  of 
Se'to  who  private  rights  and  injuries — ^the  Laws  of  this  Coun- 
thTcwrto.  t^T  ^^ve  become  so  complicated,  that  it  is  almost 
impossible  for  any  one  to  acquire  an   accurate 
knowledge  of  all  their  different  branches,  and  it 
may  safely  be  asserted  that,  since  the  retirement  of 
Lord  Eldon,  there  is  no  Judge  who  is  perfect  master 
of  every  division  of  the  Laws,  or  able  to  decide 
with  facility  and  certainty  questions  relating  to 
such  parts  of  them^  as  may  not  have  been  included 
in  his  practice  when  at  the  bar. 

The  members  of  the  English  bar  are  divided 
into  three  classes.  Those  who  practise  in  the  Courts 
of  Common  Law.  Those  who  plead  in  Courts  of 
Equity;  and  those  who  devote  themselves  to  the 
laws  respecting  property.  The  common  law  Bar- 
risters prepare  and  settle  pleadings  and  indict- 
ments, and  are  called  Special  Pleaders — ^those  who 
attend  the  Courts  of  Equity  draw  bills  and  an.- 


DIVISION  OF  THE  BAR.  371 

swers,  and  other  pleadings,  and  are  called  Equity  chap. 
Draftsmen  —  and  the  third  class  advise  on  titles 
and  frame  deeds  and  wills,  and  are  called  Con- 
veyancers. The  number  of  Barristers  who  engage 
in  the  practice  of  more  than  one  of  these  divisions 
has  be^i  diminishing  for  many  years,  and  there 
are  now  very  few  of  them  left. 

There  are  no  parts  of  the  Law  of  which  the 
Barristers,  who  belong  to  either  of  the  other  divisions 
of  the  profession,  usually  attain  so  limited  a  know- 
ledge as  of  those  relating  to  conveyancing.  It  was 
stated  in  the  House  of  Commons,  by  a  King's 
Counsel  of  considerable  practice  in  the  Courts 
of  Common  Law^,  that  there  were  not  above  six 
persons  who  understood  the  laws  of  real  property ; 
and  it  may  be  safely  asserted,  that,  with  the 
exception  of  Mr.  Sugden,  there  is  no  Barrister  of 
eminence  practising  in  any  of  the  Courts  who  has 
a  perfect  knowledge  of  their  practical  effects. 

When  a  question  relating  to  the  law  of  real 
property  arises  upon  a  trial  at  Common  Law,  it  is 
made  the  subject  of  a  special  case,  or  the  jury  are 
directed  to  find  a  special  verdict,  reserving  the 
question  of  law  to  be  argued  before  the  Judges 
in  the  Court  of  Westminster.  When  a  question 
relating  to  the  law  of  real  property  arises  in  a  suit 
in  equity,  a  case  is  usually  sent  to  a  Court  of  Law 
for  the  opinion  of  the  Judges,  although  the  Chan- 

"  See  Mr.  Sugden's  Letter  to  John  Williams,  Esq.  1825. 
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CHAP,  cellor  or  Judore  of  the  Court  of  Equity  is  not  bound 
to  abide  by  it-  Therefore  a  question  relating  to 
the  laws  of  real  property  is  never  argued  without 
jtime  for  preparation,  and  the  Common  Law  Barris- 
ters are  usually  assisted  by  the  opinions  of  Convey- 
ancers which  have  previously  been  taken.  The 
cases  relating  to  real  property  bear  a  very  small 
proportion  to  the  number  of  other  questions  de- 
cided by  the  Courts  %  and  therefore  no  Common 
Law  Barrister  is  called  upon  to  pay  any  attention 
to  the  branches  of  the  law  which  relate  to  them, 
unless  a  brief,  on  a  case  or  special  verdict  may 
happen  to  be  intrusted  to  him,  and  then,  instead 
of  being  required  to  take  an  enlarged  view  of  the 
subject,  he  has  only  to  find  arguments  to  support 
a  particular  conclusion,  and  has  but  little  reason  to 
take  into  consideration  the  general  consequences  of 
the  decision.  The  laws  relating  to  the  numerous 
other  branches  of  the  law,  the  rules  of  evidence,  and 
the  practice  of  the  court  which  a  Barrister  practising 
at  Common  Law  must  be  able  constantly  and  rea- 
dily to  apply,  are  sufficient  to  engross  his  undivided 


'  At  least  half  the  questions  respecting  real  property  arise 
upon  wills,  and  Mr.  Humphreys,  2nd  edition,  193,  states 
that  in  the  nine  volumes  of  Barnwell  and  Alderson's,  and 
BamweU  and  Cyeswell's  Reports  (which  contain  on  an  average 
upwards  of  three  hundred  cases  each,  or  two  thousand  seven 
hundred  cases),  there  are  only  thirty-seven  which  relate  to 
devises,  of  which  about  one-third  were  cases  sent  by  the 
Court  of  Chancery. 
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tittention,  and  there  are  many  of  them  who  would    chap. 
willingly  be  spared  the  trouble  of  an  argument  on 
a  question  of  real  property. 

When  questions  of  real  property  formed  a  larger 
proportion  of  the  business  of  the  Courts,  and  ab- 
stracts and  deeds  had  not  arrived  at  so  great  a 
lengthy  as  to  require  for  perusing  them  an  unbroken 
attention  of  many  hours,  there  were  several  Barris- 
ters who  practised  as  Conveyancers  while  they 
attended  the  business  of  the  Courts.  The  late  Mr. 
Serjeant  Hill  held  the  stewardships  of  several 
manors,  and  frequently  advised  upon  abstracts  of 
title;  and  probably  he  was  the  last  lawyer  of  emi- 
nence who  combined  the  practice  of  two  branches 
of  the  profession. 

In  some  very  few  cases,  questions  relating  to  the  Questions 
laws  of  real  property  are  argued  by  Conveyancers ;  argued  b  ™ 
but  they  cannot  undertake  to  appear   in  Court  cers!*^*^* 
without  making  considerable  sacrifices.     The  time 
which  may  be   occupied  by   preceding  causes, 
depending  upon  other  branches  of  the  laws,  is 
necessarily  uncertain;  and,  therefore,  a  cause  is 
sometimes  expected  to  be  called  on  for  several 
days,  during  which  a  Conveyancer  engaged  to 
argue  it,  must  attend  and  wait,  to  the  injury  of 
his  other  business.     Therefore  there  are  but  few 
Conveyancers  who  will  accept  briefs,  and  none  who 
are  willing  to  undertake  any  argument,  unless  they 
wish  to  support  their  own  opinion,  or  feel  an  inte- 
rest in  the  point  to  be  decided.     Consequently  the 
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CHAP.  Barristers,  to  whom  the  practice  relating  to  the 
laws  of  real  property  is  exclusively  confined  have 
scarcely  any  opportunity  of  discussing  the  prin- 
ciples relating  to  them,  or  the  manner  in  which 
new  questions  ought  to  be  decided. 
Reasons         It  is  impossiblc  to  have  a  perfect  knowledge 

WllV  QUCfH 

tioMofreai  of  the  Laws  of  Real  Property  without  being  well 
aren^ot^  acquainted  with  the  forms  of  Conveyancing;  for 
decided,  uo  oue  cau  be  aware  of  all  the  objections  arising 
from  the  language  in  which  the  limitation  of  an 
estate  may  be  expressed,  without  comparing  it 
with  the  form  which  is.  constantly  used,  and  has 
received  a  settled  construction.  It  is  not  sur^ 
prising,  therefore,  that  Wills  made  by  many  great 
Judges  who  have  not  been  practical  conveyancers 
have  become  the  subjects  of  litigation.  Unfortu- 
nately there  are  but  few  of  the  Judges  of  the  Courts 
of  Common  Law  who  have  a  complete  knowledge 
of  the  laws  of  real  property.  They  are  too  apt  to 
apply  to  deeds  and  remedial  statutes  the  strict  rules 
which  governed  them  in  preparing  special  pleas 
and  indictments  during  their  practice  at  the  bar, 
and  frequently  consider  the  delay  and  expense  which 
would  arise  from  a  technical  objection  in  the  parti- 
cular case,  rather  than  the  general  consequences  of 
their  judgment ;  and,  as  it  has  been  stated,  they 
rarely  have  the  assistance  of  counsel  who  can 
point  out  to  them  the  inconveniences  which  may 
arise  from  the  practical  effects  of  their  decisions. 
Of  these  inconveniences,  the  late  judgments  res- 
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lyectin&f  the   determination  of  estates  vested  in    chap. 

XIII, 

trustees,  and  the  presumption  of  the  surrender  of 
terms  attendant  upon  the  inheritance,  are  strong 
examples ;  and  the  numerous  cases  in  which  the 
decisions  in  questions  relating  to  real  property  have 
been  overruled  in  the  same  or  other  courts,  and  by 
the  Exchequer  Chamber  and  House  of  Lords,  will 
prove  the  correctness  of  my  assertions.  It  has 
been  stated  that  nearly  one-third  of  the  decisions 
on  the  Laws^of  Real  Property  are  made  in  cases 
sent  from  the  Court  of  Chancery ;  and  the  instances 
are  not  unfrequent  in  which  a  second  case  has  been 
sent  to  another  Court  of  Common  Law  because  the 
Equity  Judge  was  dissatisfied  with  the  opinion  of 
the  first,  and  the  judgments  of  the  two  Courts  have 
been  completely  at  variance  with  each  other ;  and, 
sometimes,  the  Judge  in  Equity  has  differed  from 
both  of  them.  Lord  Eldon  is  reported  to  have 
said ' :  "  The  late  Lord  Thurlow  used  to  say  he 
once  sent  a  question  for  the  opinion  of  the  Court 
of  King's  Bench,  to  which  Lord  Kenyon  (then 
Lord  Chief  Justice)  returned  an  answer  so  little 
satisfactory  to  the  Chancellor,  that  he  sent  it  back, 
with  a  request  that  it  might  be  reconsidered. 
Lord  l^enyon  was  somewhat  surprised  at  such  a 
proceeding,  but  he  did  reconsider  the  subject,  and 
the  result  was  he  gave  a  second  opinion,  directly 
opposite  to  the  first     I   myself  (the  noble  earl 

»  See  the  Times  newspaper,  25th  July,  1827,  and  the 
Jurist,  No.  4,  p.  11. 


376  OF  THE  DECISION  OF  QUESTIONS 

CHAP,  would  add),  at  another  time,  requested  the  Court 
of  King's  Bench  to  certify  to  me  their  opinion  as 
to  the  estate  which  a  person  took  in  some  lands. 
The  court  was  unanimously  of  opinion  that  he  took 
an  estate  in  fee  simple.  I  was  not  satisfied  with 
the  opinion,  and  sent  the  case  to  the  Common 
Pleas,  the  Judges  of  which  Court  were  unanimously 
of  opinion  that  he  took  no  estate  at  all  in  the  lands 
in  question.  Now,  I  was  impertinent  enough  to 
think  that  they  were  all  wrong.  I  made  an  order 
at  variance  with  the  opinions  of  both  Courts,  and 
what  is  very  extraordinary,  my  decision  satisfied  all 
the  parties  concerned." 
Reasons  It    has    been    frequently    lamented    that    the 

given  for  Courts  of  Law  givc  no  reasons  for  their  deci- 
sions upon  the  important  questions  of  real  pro- 
perty, which  are  sent  to  them  from  the  Court 
of  Chancery.  Mr.  Sugden  has  observed*,  "  That 
when  the  case  of  Robinson  v.  Robinson  was 
decided,  the  practice  of  the  Judges  was  not  to 
state  the  reasons  for  their  opinion  on  a  case  directed 
to  them  from  the  Court  of  Chancery.  The  mis- 
chievous tendency  of  such  a  practice  could  not 
long  remain  unobserved.  The  necessity  and  utility, 
in  a  country  like  ours,  of  the  Judges  publicly  and 
fully  stating  the  grounds  of  their  decisions  must 
strike  the  most  superficial  observer.  In  a  case 
directed  from  the  Court  of  Chancery  it  is  an  ad- 

*  n.  to  Gilb.  on  Uses,  45. 
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ditional  reason  why  the  grounds  of  the  judgment  chap. 
should  be  stated,  that  it  is  intended  to  guide  the 
decree  of  that  Court,  and  may  have  considerable 
influence  on  the  other  Common  Law  Judges,  in  dase 
the  same  point  should  be  submitted  to  their  con* 
sideration,  which  has  lately  been  frequently  done* 
Lord  Mansfield  felt  the  inconvenience  of  the  rule 
so  strongly,  that  he  began  by  su^esting  the  reasons 
of  the  judgment  at  the  end  of  the  report  in  the 
name  of  the  reporter,  and  manfully  ended  by  sub- 
vertii^  the  practice,  and  publicly  declaring  at 
large  the  grounds  upon  which  the  opinion  of  the 
Court  was  founded.  Lord  Kenyon  went  a  step 
further  than  his  great  predecessor,  by  certifying 
the  opinion  of  the  Court  on  cases  sent  from  the 
Master  of  the  Rolls,  and  he  also  delivered  the 
reasons  of  the  judgment  at  length.  Since  Lord 
Kenyon's  time  the  Court  of  King's  Bench  has  in 
these  cases  discontinued  to  give  any  reason  what- 
ever. Thus  has  a  practice  been  revived  which  such 
men  as  Mansfield  and  Kenyon  thought  it  right 
to  abolish,  which  tends  to  increase  litigation,  by 
keeping  in  the  dark  the  grounds  of  the  opinion  of 
the  Court,  and  damps  the  spirit  of  investigation  and 
inquiry  to  which  the  science  of  the  law  is  so  much 
indebted,  and  the  free  exercise  of  which  is  the  best 
reward  of  its  professors." 

The  evils  which  might  have  arisen  from  errone-  of  the  pub- 

ji      .   •  •  /*  1  ^1  A        lications  of 

ous  decisions,  m  cases  oi  real  property,  have  tre-  conveywt- 
quently   been   prevented   by  the  publications   of  ^*"' 
Conveyancers ;  the  work  of  Mr.  Fearne  is  consi- 
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'^        CHAP,    dered  to  have  procured  the  reversal  in  the  Exche- 
'*    ,    »  ,  •    /  '     quer   Chamber  of  the  decision  of  the  Court  of 
,/\        [  •.        lying's  Bench,  in  the  case  of  Perrin  and  Blake^ 
/  /       ^  '-*'^' which  would  have  introduced  a  most  dangerous 
i'    X> ,  A*-^'  *^'^^  latitude  in  the  construction  of  veiUs;  and  the  pam- 
^v    ^  /  7  V  phlet  of  Mr.  Sugden^  directed  the  attention  of  the 

^^  profession,  to  the  doctrine  of  presuming  surrenders 
of  terms  attendant  upon  the  inheritance,  which 
was  introduced  by  the  Court  of  King's  Bench,  in 
the  case  of  Doe  dem.  Putland  v.  Hilder^,  and  (if  not 
overruled)  would  Jiave  destroyed  the  best  means  of 
affording  protection  to  a  purchaser,  against  the 
fraudulent  suppression  of  deeds. 
Of  the  court  It  has  bccu  thought  desirable  that  there  should 
questioDB  of  bc  a  Court  for  the  administration  of  the  Laws  of 
ty  gfJuST^  Real  Property,  but  I  entertain  some  doubt  whether 
^^^  '  there  would  be  sufficient  business  for  such  a  court ; 
and  I  apprehend,  that  if  it  were  practicable  to  estab- 
lish it,  it  might  not  be  considered  expedient  to  sepa* 
rate  questions  relating  to  real  property,  from  the 
other  parts  of  the  business  of  the  Courts  of  Law  and 
Equity.  A  plan  which  has  been  frequently  the 
subject  of  conversation  during  the  last  year,  might 
perhaps  be  received  with  more  favourable  atten- 
tion. It  is  proposed  by  it,  to  confine  to  the  Court 
of  Common  Pleas  (according  to  its  ancient  juris- 
diction) the  decision  of  all  questions  relating  to  the 

*  4  Burr.  Rep.  2579.     1   Black.  Rep.  672.     1   Collect. 
Jurid.  283. 

«  Letter  to  Charles  Butler^  Esq.  1819. 
'  2  Bam.  and  Aid.  Rep.  782. 
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laws  of  real  property ;  by  directing  that  all  special    chap. 
cases,  and  special  verdicts,  which  may  involve  any  ' 

such  question,  should  be  determined  in  that  Court, 
notwithstanding  the  proceedings  may  have  origi* 
nated  in  any  other.  And  it  is  considered,  that  the 
Judges  of  Courts  of  Equity,  will  then  think  proper 
to  direct  all  cases  for  the  opinion  of  a  Court  of  Law, 
on  questions  relating  to  real  property,  to  be  sent  to 
the  Court  of  Common  Pleas.  It  is  also  proposed, 
that  certain  days  should  be  set  apart  for  hearing 
and  determining  such  questions ;  and  it  is  thought 
that  three  or  .four  days  in  every  term  would  be  suf- 
ficient for  that  purpose.  The  advantages  which 
are  expected  to  be  derived  from  this  plan,  are — 
that  it  will  diminish  the  number  of  conflicting 
authorities,  and  the  cases  will  be  better  decided ; 
because  the  principles  of  the  Laws  of  Real 
Property,  would  be  well  understood  by  Judges, 
who  would  have  frequent  occasion  to  consider 
them;  and  it  is  probable  that  several  Conveyancers 
would  think  proper  to  attend  the  Court,  because 
they  could  leave  their  chambers  for  a  few  days  in 
every  term,  without  much  inconvenience  to  their 
general  business. 

Questions  relating  to  the  Laws  of  Real  Property,  of  que»- 
most  frequently  arise  in  Courts  of  Equity  in  suits  propeny  in 
for  the  specific  performance  of  agreements ;  and  it  is  ^'*"^* 
always  referred  to  one  of  the  Masters  of  the  Court, 
to  ascertain  whether  a  good  title  has  been  shown. 
The   Masters,    who    have    usually   been   Equity 
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CHAP.  Draftsmen,  have  but  little  practical  knowledge  of 
conveyancings  and  differ  in  opinion  from  one  ano- 
ther, respecting  the  evidence  of  title  which  ought 
to  be  produced,  especially  such  as  relates  to  the 
proof  of  pedigrees,  and  of  the  identity  of  parcels. 
If  the  suggestion  were  adopted,  which  has  been 
recommended  by  Mr.  Miller®  and  Mr.  Merivale^, 
that  all  questions  of  title  of  real  property  should  be 
referred  to  two  of  the  Masters  who  should  have  been 
selected  from  among  the  Conveyancers,  it  would, 
I  conceive,  be  attended  with  many  advantages. 
Rule  re-  The  rulc  of  the  Courts  of  Equity,  that  a  purchaser 

doubtful  shall  not  be  compelled  to  take  a  doubtful  title,  has 
be  altered,  the  injurious  effect  of  rendering  unmarketable  all  the 
estates  in  the  title  of  which  the  objection  which  is 
considered  doubtful,  may  arise.  The  advantage  of 
promoting  the  alienation  of  property,  renders  it 
desirable  that  this  rule  should  be  abolished,  and 
that  every  doubtful  point  should  be  decided ;  but 
in  all  cases  in  which  there  is  a  reasonable  ground 
for  doubt,  the  expense  of  determining  it  should  be 
borne  by  the  vendor. 

The  greatest  proportion  of  the  questions  which 
arise  upon  the  Laws  of  Real  Property  are  deter- 
mined by  the  opinions  and  consultations  of  Con« 
veyancers  "*. 

»  On  Civil  Law,  p.  217. 

•  Letter  to  Mr.  Courtenay,  p.  179. 

"*»  See  ante,  p.  13. 
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OF  COMPENSATION. 


The  compensation  which  will  be  demanded  by 
persons  whose  interests  may  be  affected  by  altera- 
tions in  the  Laws,  will  probably  be  one  of  the 
greatest  impediments  to  improvement. 

If  fines  and  recoveries  be  abolished,  compensa-  Fines  and 

_  -  .        -  _  recoveries. 

tion  must  be  paid  to  the  persons  m  the  several 
offices  which  will  be  rendered  unnecessary,  and  to 
the  crown,  and  persons  entitled  to  the  King's 
silver,  and  fines ;  and  it  might  be  most  readily 
afforded,  by  means  of  a  stamp  duty,  or  charge 
on  the  registry  of  deeds,  for  passing  the  interests 
of  married  women,  and  for  barring  intails.  The 
duty  might  be  diminished  from  time  to  time,  as 
the  pensions  granted  for  compensation  might 
expire. 

If  a  General  Register  were  established,  it  would 
probably  afford  provision  for  many  of  the  persons 
employed  in  the  offices  which  may  be  abandoned. 

Such  of  the  persons  entitled  to  places  in  the  R«gi«ter, 

&C.  offices. 

present  Register,  Enrolment  and  Annuity  Offices, 
as  might  not  be  provided  for  in  new  offices,  would 
also  require  compensation. 

Unless  some  other  general  plan  of  compensation 
be  adopted  by  Government,  such  annuities  as  may 


alteration. 
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CHAP,    be  necessary,  might  be  made  payable  out  of  the 
fees  to  be  received  at  the  Register  Office. 

The  increase  of  business  which  would  neces- 
sarily follow  the  removal  of  the  present  impedi- 
ments to  the  alienation  of  properly,  must  be  relied 
upon  for  affording  a  sufficient  equivalent  for  any 
diminution  in  the  emoluments  of  Barristers  and 
Solicitors, 
chaigefl  of  It  is  Very  important  that  some  new  regulations 
require  should  be  made  with  respect  to  the  charges  of 
Solicitors.  Their  bills  for  business  relating  to 
actions  and  suits  may  be  taxed  by  officers  of  the 
different  Courts ;  but  an  action  to  be  tried  before  a 
jury  is  the  only  means  of  ascertaining  or  proving 
the  correctness  of  their  charges  for  business  relating 
to  conve3rancing*  Their  demands  are  necessarily 
regulated  according  to  the  length  of  v^itings, 
because  no  other  method  of  compensation  can  be 
made  intelligible  to  a  jury,  but  it  is  a  very  objec- 
tionable and  often  an  unjust  mode  of  measuring 
the  value  of  their  time,  labour,  and  abilities.  It 
requires  less  skill  and  trouble  to  draw  a  long  deed 
than  a  short  one  ^  because  it  is  more  easy  to  pro- 
vide for  all  events  by  a  lengthened  detail  than 
by  a  few  comprehensive  terms.  In  some  cases, 
objects  which  are  easily  understood,  require  many 
provisions  which  cannot    be    expressed    without 

*  See  Mr.  Sugdeti's  Letter  to  Mr.  Humphreys,  dd  edition 
p.  21. 
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considerable  lengthy  as  a  common  settlement  or  chap. 
fanning  lease;  and  in  other  cases,  after  long 
documents  have  been  read,  and  many  complicated 
circumstances  iuUy  considered,  a  short  deed  may 
be  prepared  which  shall  effect  the  objects  of  the 
parties,  and  contain  every  necessaiy  provision,  as 
some  deeds  for  the  arrangement  or  compromise  of 
various  interests,  or  for  effecting  some  new  and 
complicated  commercial  transactions.  A  short 
agreement  will  in  many  cases  require  more  skill 
and  attention  than  a  very  long  deed. 

Conveyancing  is  at  present  the  most  profitable 
part  of  the  business  of  Solicitors,  because  their 
greatest  emoluments  are  derived  from  copies  of 
abstracts,  deeds,  and  other  writings,  for  which  they 
are  allowed  much  larger  sums  than  th^  are  obliged 
to  pay  to  stationers  and  clerks.  They  are  very 
inadequately  paid  for  their  time — ^their  attendance 
in  actions  and  suits — ^the  perusal  of  documents 
—the  advice  which  they  may  give — and  the  collec- 
tion of  evidence.  They  are  not  sufficiently  remu- 
nerated for  those  parts  of  their  business  which 
require  the  greatest  attention  and  ability,  while 
they  are  paid  too  much  for  such  business  as  can 
be  done  by  their  clerks. 

It  is  of  great  importance  to  the  Country  that  the 
character  and  integrity  of  Solicitors,  and  the  rank 
which  they  hold  in  society,  should  be  preserved  by 
a  liberal  remuneration  for  their  services ;  but  the 
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CHAP. 
XIV. 


Bills  in 
convey- 
andng 
should  be 
taxed. 


payments  should  be  regulated  by  the  professional 
skill  and  judgment  which  they  may  be  required  to 
exercise  ^ 

If  the  length  of  deeds  and  abstracts  be  nmte- 
rially  abridged,  it  will  be  necessaiy  that  the  other 
charges  of  Solicitors  should  be  increased. 

It  appears  to  me  to  be  veiy  desirable  that  all  the 
fees  and  other  payments  to  Solicitors  should  be 
considered  and  regulated,  so  that  they  may  be  well 
paid  for  what  they  do  themselves,  and  not  derive 
their  income  from  what  is  done  by  others;  and 
that  their  bills  for  conveyancing  should  be  taxed 
by  Commissioners  or  other  persons  competent  to 
determine  the  quantity  of  skill,  time,  and  labour 
necessary  for  transacting  the  business ;  and  it  may 
deserve  consideration,  whether  the  great  increase 
in  the  number  of  Solicitors  should  not  be  checked 
by  a  further  stamp  duty  on  their  articles  of  clerk- 
ship, or  some  other  regulations. 


»  See  Miller  on  Civil  Law,  479,  480. 
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The  preceding  pages  contain  Suggestions  for  the  Condading 
amendment  of  some  of  the  defects  in  a  few  of  the  '""""^ 
branches  of  the  laws  of  real  property ;  the  impossi- 
bility of  considering  more  than  a  small  portion  of 
so  extensive  a  subject,  has  induced  me  to  give 
such  attention  as  I  could  spare  to  those  parts  of  it, 
in  which  the  defects  appear  to  be  of  the  most 
importance. 

The  only  subjects,  of  which  I  have  reason  to 
believe  that  I  have  sufficiently  considered  all  the 
details,  are  those  of  Fines  and  Recoveries  ^\  and 
the  Statutes  of  Limitation  ^\ 

It  will  appear  that  I  have  omitted  to  notice  the  Branches  of 
various  Statutes  which  ought  to  be  consolidated —  ha^  not 
the  laws  against  Usury  and  Simony  (which,  I  thinks  ticed  "*^ 
ought  to  be  abolished) — the  rights  of  persons,  espe- 
cially oi  aliens  and  illegitimate  children ;  those  who 
are,  or  are  not,  capable  of  becoming  purchasers ; 
in&nts,  lunatics,  with  their  guardians  and  commit* 
tees^  and  other  persons  under  incapacities— the  rights 
and  restrictions  of  corporations  and  ecclesiastical 
persons,  and  their  powers  of  leasing  and  disposition 
— ^the  rules  respecting  mortmain  and  charities — ^the 
different  species  of  ineorporeal  hereditaments,  parti- 
cularly the  numerous  questions  relating  to  advow- 
sons,  tithes,  rents  of  various  descriptions,  annuities, 
and  easements — ^the  rights  to  emblements  and  other 
privil^es  of  persons  having  different  interests  with 

"  Chap.  vm.  Sect.  3.  '*  Chap.  vii. 

c  c 
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respect  to  each  other — ^the  rights  of  creditors — the 
bankrupt  and  insolvent  laws,  and  the  administra- 
tion of  assets— the  laws  relating  to  partition — ^those 
which  affect  persons  standing  in  the  relations  of 
vendor  and  purchaser,  mortgagor  and  mortgagee, 
and  landlord  and  tenant — and  the  interests  of 
baron  and  feme  in  chattels.  And  I  have  scarcely 
alluded  to  the  various  laws  relating  to  different 
estates  and  interests — conditions  precedent  and 
subsequent,  conditional  limitations,  springing,  shift- 
ing, and  secondary  uses,  and  trusts,  perpetuities, 
executory  devises  and  powers — ^the  rights  of  per- 
sons under  contracts,  covenants,  and  securities — 
and  the  rules  of  construction  relating  to  deeds, 
marriage  articles,  and  agreements.  These,  and 
many  other  subjects,  will  require  the  investigatioa 
of  the  Commissioners. 
Difficaity  of  I  havc  but  scldom  pointed  out  a  defect  without 
attempting  to  propose  some  remedy  for  it.  Tt  is  an 
easy  task  to  show  the  inconveniences  which  may  exist 
m  any  complicated  system ;  but  there  is  considerable 
hazard  in  endeavouring  to  point  out  the  manner  in 
which  they  ought  to  be  rectified.  To  almost  every 
alteration  some  specious  objection  may  be  made ; 
every  change  is  in  itself  an  evil,  and  the  expediency 
of  it  can  only  be  proved  by  showing  that  the 
benefits  which  it  will  produce  are  more  important 
than  tbe  disadvantages  which  may  be  occasioned 
by  it.  I  have  therefore  attempted  to  state  the 
advantages  of  most  of  the  alterations  which  I  have 
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Tentured  to  recommend.     I  cannot  expect  diat  any 

of  my  suggestions  will  be  found  to  be  incapable  of 

improvement,  or  that  there  are  many  of  them  which 

may  not  require  it. 

Great  difference  of  opinion  must  necessarily 

arise  as  to  the  necessity,  the  nature,  and  the  details 

of  every  amendment ;  and  it  will  be  impossible  to 

be  fully  aware  of  its  extent  and  operation  without 

seeing  the  provisions  of  the  Act  by  which  it  is  to 

be  carried  into  effect.     I  have  ventured  to  make 

slight  sketches  of  the  principal  provisions  of  Acts 

for  making  the  alterations  which  I  have  proposed 

with  respect  to  the  statutes  of  limitations  and  fines 

and  recoveries   (being  the  only  branches  of  the 

law  of  which  I  have  noticed  most  of  the  details)  : 

and  I  think  it  is  of  the  greatest  importance  that  the 

Commissioners  should  frame  the  Bills  which  will  Commit. 

be  necessary  for  giving  effect  to  their  recommenda-  should  pre- 
pare the 

tlOnS.  bills  for 

On  account  of  the  impossibility  of  foreseeing  all  finprovl 
the  cases  which  ought  to  be  provided  for,  many  of  ™^** 
the  Acts  which  may  be  passed  will  necessarily 
be  defective,  and  require  subsequent  amendment. 

I  have  thought  it  advisable  to  state  some  facts  in 
support  of  my  opinions,  and  have  endeavoured  to 
render  them  in  some  degree  intelligible  to  those 
who  are  not  conversant  with  the  laws  of  real 
property,  by  explaining  or  avoiding  technical  ex- 
pressions. I  have  avoided  any  illustrations  except 
such  as  are  of  a  practical  nature,  because  I  appre- 
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hend  that  my  Suggestions  must  derive  any  value 
which  they  may  possess,  from  my  professional 
experience. 

Defects  in  the  laws  of  real  property  have  fre- 
quently been  noticed  by  Conveyancers^  and  reme- 
dies for  several  of  them  have,  from  time  to  time, 
been,  proposed ;  and  it  is  probable  that  many  of  my 
remarks  will  have  occurred  to  the  Commissioners, 
or  will  be  suggested  to  them  by  other  Members  of 
the  Profesfflon* 

My  Suggestions  have  been  written  very  rapidly^ 
at  short  intervals ;  and  I  am  sorry  that  I  have  not 
been  able  to  submit  them  to  the  Commissioners  in 
a  more  perfect  state,  or  to  take  a  more  connected 
view  of  the  subject. 
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TAKEN  BEFORE 

THE  COMMISSIONERS  APPOINTED  TO  INQUIRE  INTO 
THE  LAWS  OF  REAL  PROPERTY, 

On  the  IZthj  IGth,  and  11th  of  October ;  and  the 
nth,  20th,  and  2Sd  of  December,  1828. 

COPY  FROM  MR.  GURNEV's  SHORTHAND  NOTES,  WITH  CORRECTIONS. 


The  questions  have  been  numbered,  in  order  to  afford  a  means  of 
reference  to  them  in  the  preceding  pages. 

The  numbers  between  brackets  distinguish  the  questions  which  were 
prepared  and  circulated  by  the  Commissioners,  and  any  additions 
which  were  made  to  them  at  the  time  of  examination  are  also 
marked  by  brackets. 


John  Ttrrell,  Esq.  was  examined  as  follows : 

1.  Q.  How  long  have  you  been  at  the  Bar  ?  APPEND 

it.  Nearly  thirteen  years.     I  was  called  to  the  Bar  in    qq,i„^. 
Michaelmas  Term,  1815. 

2.  Q.  How  long  have  you  practised  as  a  conveyancer  ? 
it.  Nearly  seventeen  years.     I  began  practice  at  the  end 

of  the  year  181 1. 

TENURES  ^ 

3.  Q.  [1.]    Do  you  consider  it  desirable  to  abolish  that 
rule  or  fiction  of  law,  commonly  called  the  doctrine  of 

'  Chap.  II. 

a  2 
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APPEND.  Tenures,  which   Tests  the  absolute  property  or  directHm 

Qa.  5—7.   dominium  of  all  lands  in  the  Crown,  and  makes  all  land 

of  inheritance  in  the  hands  of  a  subject,  to  be  held  of  some 

superior,  and  under  some  real  or  supposed  services  and 

conditions,  annexed  thereto  by  a  supposed  original  grant  ? 

A,  Far  from  being  desirable,  I  do  not  consider  it  prac- 
ticable to  abolish  the  principle  of  tenure ;  and  I  have  stated 
some  reasons  for  this  opinion  in  the  Suggestions  which  I 
have  sent  to  the  Commissioners  ^. 

4.  Q.  [2.]  What  do  you  consider  the  principal  incon- 
veniences arising  firom  tenures  as  they  now  exist? 

it.  The  principal  inconveniences  which  now  remain  in 
force  are — the  variety  of  laws  which  are  rendered  necessary 
by  the  different  tenures.  The  only  inconvenience  (which  at 
present  occurs  to  me)  of  the  freehold  tenures  where  the 
descent  is  according  to  primogeniture,  is,  the  difficulty  of 
ascertaining  in  cases  of  escheat,  forfeiture,  and  encroach- 
ment, whether  there  be  any  mesne  lord ;  and  if  there  be ', 
whether  the  property  be  within  the  boundaries  of  his  manor. 

5.  Q.  [3.]  Do  you  not  think  that  inconvenience  would 
arise  from  the  abolition  of  them  ? 

'A.  It  would  be  impossible  to  abolish  them  without  de- 
stroying manors,  copyholds,  and  many  other  rights  and 
jurisdictions,  and  the  rules  of  forfeiture  and  escheat. 

6.  Q.  [4.]  Do  you  not  think  that  tenures  being  [ure- 
served,  the  existing  inconveniences  may  be  remedied  by 
specific  enactments^? 

it.  T  think  that  the  existing  inconveniences  might  be 
remedied  without  difficulty  by  specific  enactments. 

7.  Q.  [5.]  Can  you  suggest  any  alteration  likely  to  be 
beneficial  in  abolishing  or  modifying  any  of  the  different 
sorts  of  tenures  now  existing? 

A.  In  the  Suggestions  I  sent  to  the  Commissioners,  I 
have  ventured  to  recommend  several  alterations,  for  abolish- 
ing some,  and  modifying  others^. 
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8.  Q.  [6.]   Have  you  had  the  means  of  obserying  how  APPEND. 
teDure  in  gavelkind  operates?  Qu.  8— ii. 

A.  I  have  had  considerable  practice  in  advising  upon 
tities  of  estates  in  Kent 

9.  Q.  [7.]  Is  there  any  prevailing  uncertainty  as  to  what 
estates  are  subject  to  gavelkind  and  what  are  not? 

A.  There  must  be  some  uncertainty.  The  disgavelling 
Acts  (of  which  there  are  seven,  and  the  last  is  in  the 
21  James  I.)  only  describe  the  lands  comprised  in  them  by 
the  names  of  the  then  owners;  and  it  must  be  impossible 
in  most  cases,  at  this  distance  of  time,  to  obtain  satisfactory 
evidence,  that  particular  lands  then  belonged  to  the  persons 
named  in  the  Acts. 

10.  Q.  [B.]  Have  you  in  practice  found  any  inconve- 
nience to  arise  from  this  uncertainty  ? 

A.  I  have  not  found  any  such  inconvenience,  and  it  can- 
not often  arise,  in  consequence  of  the  rare  occurrence  of  a 
descent  in  gavelkind,  and  the  probability,  that  roost  of  the 
lands  comprised  in  the  disgavelling  statutes  are  no  longer 
believed  to  be  affected  by  them. 

11.  Q.  [9.]  Have  you  found  any  inconvenience  arise 
from  the  descent  of  a  trust  estate  in  gavelkind  lands  to  the 
coheirs  of  the  trustee  ?  And  if  gavelkind  tenure  is  preserved, 
what  do  you  consider  the  best  mode  of  obviating  this  incon- 
venience ^  ? 

A.  I  have  met  with  several  instances  of  the  descent  of 
a  trust  estate  in  gavelkind,  which  have  been  attended  with 
great  inconvenience.  Trust  estates  descend  much  oftener 
than  bene6cial  ownerships,  because  they  rarely  pass  by 
win  without  an  express  provision.  And,  when  a  descent 
in  gavelkind  takes  place,  it  frequently  happens  that  some 
of  the  coheirs  are  infants  and  married  women.  If  gavel- 
kind tenure  were  preserved,  I  think  that  the  best  mode  of 
obviating  this  inconvenience  would  be — to  empower  the  heir 
at  common  law  to  make  a  valid  conveyance  of  the  estate.  If 
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APPEND,  any  one  of  the  coheirs  were  authorized  to  convey,  a  pur- 
Qu.li— 14.  ciiaser  could  not  be  satisfied  that  a  prior  conveyance  might 
not  have  been  made  by  another ;  and  therefore  the  concur- 
rence of  all  of  them  would  be  required.  And  if  the  estates 
vested  in  trustees  and  mortgagees  were  made  to  descend 
like  an  estate  held  in  common  socage,  it  would  be  necessary 
to  except  lands  held  by  mortgagees  in  possession,  or  to 
make  some  provision  for  letting  in  the  coheirs,  in  case  the 
mprtgage  were  foreclosed  or  the  mortgagee  were  barred  by 
time. 

12.  Q.  [10.]  What  peculiar  advantages  [or  disadvan- 
tages]^ are,  in  your  opinion,  annexed  to  the  tenure  of 
gavelkind  ? 

il.  I  am  not  aware  of  any  advantage  annexed  to  the 
tenure  of  gavelkind.  The  power  of  alienating  at  the  age  of 
fifteen,  and  the  absence  of  forfeiture  for  felony,  cannot,  I 
conceive,  be  considered  advantages.  Its  principal  incon- 
veniences are — the  variety  of  laws  relating  to  it,  and  the 
inconvenient  mode  of  descent. 

13.  Q.  [11.]  Have  you  found  in  your  experience  that, 
in  the  majority  of  cases,  owners  of  gavelkind  lands  make 
wills  and  settlements  to  counteract  the  customary  mode  of 
descent  ? 

A,  I  have  remarked  that  owners  of  gavelkind  lands  make 
wills  oftener  than  the  owners  of  lands  held  in  common 
socage ;  but  intestacy  in  either  case  rarely  occurs®.  During 
part  of  the  present  year,  I  took  the  trouble  of  counting  the 
number  of  instances  of  descents  of  beneficial  ownerships  in 
abstracts,  which  were  laid  before  me,  and  in  twelve  suc- 
ceeding abstracts  of  the  titles  to  lands  held  in  gavelkind,  I 
found  but  one  such  descent ;  while  I  met  with  five  in  twenty- 
four  such  abstracts  relating  to  lands  held  in  common  socage. 

14.  Q.  [12.]  Do  you  see  any  objection  to  the  abolition 
of  gavelkind  tenure  ?  If  so,  have  the  goodness  to  state  the 
objections  which  occur  to  you. 
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A.    I  Uiink  there  would  be  many  adTantasfes  in    the  APPEND, 
abolition  of  gayelkind  tenure^:  and  I  am  not  aware  of  any  Q^-i^— IB. 
objection,  except  the  prejudice  in  favour  of  it,  which  is  said 
to  prevail  in  Kent.     I  apprehend  there  can  be  no  difficulty 
in  the  abolition  of  it  in  all  other  places. 

15.  Q.  [Id.]  Do  you  think  it  advisable,  that  persons 
beneficially  entitled  in  fee  to  gavelkind  lands  should  be 
enabled  to  disgavel  them  by  a  declaration  to  that  effect  by 
deed?  Have  the  goodness  to  state  any  objections  to  this 
measure  which  occur  to  you. 

A,  I  think  such  a  measure  would  be  objectionable  on 
account  of  the  uncertainty  it  would  create ;  for  such  deeds, 
even  if  enrolled  or  registered,  would  be  forgotten  sooner 
than  the  disgavelling  acts. 

16.  Q.  [14.]  Are  you  aware  of  any  inconvenience  that 
18  felt  from  lands  descending  according  to  the  custom  of 
borough  English  ^<>? 

A,  Inconveniences  frequ^ently  arise  from  descents  accord- 
ing to*  the  custom  of  borough  English,  which  prevails  in 
many  copyholds — particularly  in  manors  in  Surrey  near  thie 
Thames.  The  injustice  of  such  a  descent,  and  the  difficulty 
of  proving  who  may  be  the  youngest  of  several  sons,  are 
the  principal  objections  to  it;  and  it  is  sometimes  difficult 
to  obtain  satisfactory  evidence,  whether  the  custom  does  or 
does  not  extend  to  collaterals. 

17.  Q.  [15.]  .  Do  you  see  any  objection  to  the  general 
abolition  of  the  custom  of  borough  English  with  respect  to 
freehold  land?  If  so,  have  the  goodness  to  state  the  objec- 
tions which  occur  to  yon. 

A.  There  does  not  appear  to  roe  to  be  any  objection  to 
the  general  abolition  of  the  custom  of  borough  English,  with 
respect  to  both  freehold  and  copyhold  lands  ^^. 

18.  Q.  [16.]  What  inconveniences  have  you  observed  to 
arise  from  land  being  held  in  ancient  demesne  ^^? 

A.  The  only  inconvenience  of  tenure  in  ancient  demesne, 
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APPENB.  which  has  occurred  to  me  in,  the  one  mentioned  in  the  [19th] 
Qa.i8— 29.  Question. 

19.  Q.  [17.]  Do  you  not  think  it  desirable  that  all  lands 
held  in  ancient  demesne,  should  be  converted  into  frank  fee, 
and  held  in  common  socage  ^^7 

ii.  I  think  it  desirable  that'  all  lands  held  in  ancient 
demesne  should  be  conyerted  into  common  socage  or  frank 
fee ;  and  I  am  not  aware  of  any  objection  to  such  a  measure^ 
except  where  the  lord  may  be  entitled  to  timber  and  mines. 

20.  Q.  [18.]  What  do  you  consider  the  most  effectual 
means  of  accomplishing  this  object? 

ii.  I  think  it  would  be  best  effected  by  an  enactment  that 
all  such  lands  should  be  held  like  other  estates  in  common 
socage ;  that  the  lord  should  be  entitled  to  the  same  rents  and 
fines,  as  if  the  lands  were  still  held  in  ancient  demesne,  and 
proper  remedies  should  be  given  for  enforcing  the  payment 
of  them. 

21.  Q.  [19.]  Titles  being  often  rendered  unmarketable,  in 
consequence  of  fines  and  recoveries  of  lands  in  ancient 
demesne,  being  levied  and  suffered  in  the  Court  of  Common 
Pleas  at  Westminster,  instead  of  the  Manor  Court :  Do  you 
thiuk  it  advisable  to  enact,  that  such  fines  and  recoveries 
should  be  valid  and  binding  between  the  parties,  notwith- 
standing the  lord  should  afterwards  reverse  them,  by  bring- 
ing his  writ  of  disceit? 

A,  It  appears  to  me  to  be  advisable,  that  such  fines  and 
recoveries,  ^nd  all  subsequent  assurances  should  be  made 
valid,  as  between  the  parties ;  and  I  think  that  an  enactmoit 
for  that  purpose  should  be  made  retrospective  ^^ 

22.  Q.  [20.]  What  do  you  consider  the  principal  advan- 
tages imd  disadvantages  of  copyhold  tenure,  as  compared 
with  free  and  common  socage  ? 

A.  The  advantages  of  copyholds,  are — 
First,  that  the  title  is  more  simple  and  secure,  because, 
1.  It  is  free  from  any  question  relating  to  the  stamp 
laws. 
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2.  The  registry  of  the  court  rolls  afford  a  |Nrotection  APPEND, 
against  secret  conveyances.  Q^  ^S* 

3.  The  title  is  free  from  assignments  of  terms  and  rents. 

4.  The  title  is  not  affected  by  judgments,  and  there- 
fore any  search  for  them  is  unnecessary.     And, 

5.  The  title  is  free  from  conveyances  that  operate  by 
wrong  or  estoppel,  and  therefore  it  is  unnecessary  to 
create  estates  for  preserving  contingent  remainders. 

And,  Secondly ;  That  the  modes  of  assurance  are  more 
Bimple,  and  less  expensive — for, 

1.  Married  women  can  convey  by  surrender. 

2.  Estates  tail  may  be  barred  during  any  time  of  the 
year  by  surrender,  or,  if  the  custom  require  it,  by  a 
recovery  in  the  Manor  Court.     And, 

3.  Mortgages  and  incumbrances  are  extinguished  by 
the  entry  of  satisfaction  on  the  rolls. 

The  disadvantages  of  copyholds  are. 

The  variety  of  different  laws  rendered  necessary  by 
their  different  customs  ^^. 

The  difficulty  in  ascertaining  the  customs. 

The  difficulty  in  many  instances  of  distinguishing 
freehold  from  copyhold  land. 

The  errors  and  omissions  on  the  rolls,  occasioned  by 
the  ignorance  and  negligence  of  stewards. 

The  different  rules  of  construction  applicable  to  free- 
hold and  copyhold  estates,  in  consequence  of  copyholds 
not  being  within  the  statute  of  uses. 

The  want  of  any  power  to  convey  the  equitable 
interests  of  married  women,  and  contingent  or  executory 
estates  not  in  the  seisin,  and  in  some  cases,  to  convey 
estates  before  admittance,  and  in  other  cases,  the  want 
of  any  power  of  disposition  by  will. 

The  rights  of  the  lord,  which  prevent  improvements, 
by  increasing  in  amount  and  number  with  the  value  and 
division  of  the  property. 

The  uncertain  and  often  severe  burthen  of  heriots. 
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APPEND.  The  want  of  a  power  of  leasiag,  which  cannot  be 

Qii.23— 25.  granted  by  the  lord  without  a  sufficient  estate. 

The  right  to  timber  and  minerals,  which  prevent  both 
parties  from  having  the  benefit  of  them,  and  are  the 
frequent  occasion  of  dissensions  in  county  neighbour- 
hoods.    And, 

The  double  title  necessary  in  cases  of  enfranchise- 
ment. 

23.  Q.  [21.]  Do  you  think  it  desirable  that  all  lands  held 
by  copy  of  court  roll  should  be  held  in  free  and  common 
socage,  and  that  all  lay  fees  should  be  held  by  one  tenure  ? 

A.  I  think  it  very  desirable  that  copyholds  should  be 
abolished  ^^;  and  that  all  lay  fees  should  be  held  by  one,  or 
similar  tenures. 

24.  Qk  [22.]  Does  it  occur  to  you  that  there  are  any  im- 
pediments to  the  enfranchisement  of  copyhold  estates,  which 
can  be  removed  or  diminished  by  any  act  of  the  legislature, 
without  an  improper  interference  with  vested  rights  ?  If  there 
are — ^have  the  goodness  to  state  what  the  impediments  are, 
and  in  what  manner  you  think  they  might  be  removed  ^^  or 
diminished. 

A.  The  impediments  to  the  enfranchisement  of  copyholds* 
are  the  objections  to  such  a  measure  which  would  be  made 
by  the  lords  of  manors ;  and  the  difficulty,  if  not  impractica- 
bility of  adjusting  the  compensation  to  be  made  for  the  rights 
of  the  lord ;  but  there  are  several  means  by  which  some  of 
the  present  impediments  could  be  removed,  and  the  means  of 
enfranchisement  might  be  facilitated  ^^;  and  many  of  them  are 
noticed  in  the  following  questions : 

25.  Q.  [23.]  Do  you  see  any  objection  to  its  being 
declared,  that  in  cases  where  the  freehold  is  conveyed  to  a 
copyholder  for  the  purpose  of  enfranchisement,  the  copyhold 
interest  should  not  be  absolutely  merged,  but  merged  only 
sub  modo ;  so  that  if  the  estate  in  the  freehold,  taken  from 
the  lord,  should  be  defeated,  the  copyhold  interest  should 
immediately  revive.     If  any  objection  to  such  an  enact- 
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menty  or  any  difficulty  with  which  it  would  be  attended,  APPEND, 
occurs  to  you,  have  the  goodness  to  state  it,  and  any  means  Q*^  ^^>  ^^* 
which  occur  to  you  of  obyiating  any  such  objection  or  diffi- 
culty i». 

A.  I  see  no  objection  to  this  suggestion;  and  it  will  be 
attended  with  the  advantage  of  rendering  it  unnecessary  for 
the  lord,  in  case  of  enfranchisement,  to  investigate  the  title 
of  the  copyholder ;  but  I  think,  that,  if  practicable,  it  would 
be  expedient  to  give  to  every  lord  in  possession  the  power  of 
enfranchisement* 

26.  Q.  [24.]  Does  any  practicable  plan  occur  to  you,  by 
which  the  title  of  a  copyholder  obtaining  enfranchisement 
from  the  lord  in  possession,  might  be  made  to  depend  solely 
on  his  previous  title  to  the  copyhold  enfranchised ;  and  by 
which,  at  the  same  time,  the  rights  of  all  parties  having  any 
interest  in  the  manor,  might  be  saved  from  any  material  pre- 
judice? 

A,  I  think  that  if  the  title  of  the  copyholder  obtaining  his 
enfranchisement,  were  made  to  depend  solely  upon  his  title 
to  the  copyhold^,  and  not  upon  the  title  of  the  lord  in  pos- 
session, the  injury  which  might  be  suffered  by  persons 
having  an  interest  in  the  manor,  would  not  be  of  so  much 
importance,  as  the  advantage  of  abolishing  the  copyhold. 
The  right  could  not  be  exercised  in  a  very  extensive  manner, 
because  no  grant  could  be  made  unless  to  copyholders,  and, 
while  the  lord  in  possession  is  allowed  to  receive  heriots, 
which  are  often  much  more  valuable  than  the  sums  obtained 
by  enfranchisement,  it  does  not  appear  to  be  a  very  great  in- 
justice to  give  him  the  power  of  enfranchisement.  If  the  lord 
in  possession  were  a  wrong  doer,  the  sums  received  by  him 
for  enfranchisements,  might  be  recovered  by  the  rightful  owner, 
together  with  fines  and  other  profits  of  the  estate.  And  if 
the  lord  in  possession  were  only  tenant  for  life,  or  had  but  a 
partial  interest,  and  it  be  thought  proper  that  he  should  not 
become  absolutely  entitled  to  money  paid  for  enfranchise- 
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APPEND,  ment,  a  remedy  might  be  given  to  any  person  entitled  in 
Qu.26— 28.  remainder,  to  compel  him  to  invest  it  in  the  purchase  of 
estates,  and  in  the  mean  time  in  the  names  of  trustees,  or  of 
the  accountant  general,  in  the  funds.  Unless  a  power  of 
enfranchisement  be  given  to  the  lord  in  possession,  a  copy- 
holder would  not  be  able  to  obtain  enfranchisement  for  money, 
without  the  trouble  and  expense  of  investigating  the  title  of 
the  lord,  and  the  inconvenience  of  having  a  double  title  to 
his  estate  ^^. 

27.  Q.  [25.]  Do  you  think  that  the  object  suggested 
in  the  preceding  question  would  be  attained  by  enacting, 
that  every  lord  of  a  Inanor,  in  actual  possession,  should  have 
the  power  of  commuting  all  the  rights  and  interest  of  the  lord 
in  any  copyhold  land  held  of  the  manor,  for  a  fixed  annual 
quit  rent,  to  be  charged  on  the  land  enfranchised,  and  pay- 
able to  the  lord  of  the  manor  for  the  time  being ;  and  that 
the  effect  of  this  commutation  should  be  to  convert  the  copy- 
hold into  a  freehold  ? 

ii.  If  it  be  not  considered  expedient  to  allow  the  mere 
lord  de  facto  to  enfranchise,  I  think  that  enfranchisement 
might  be  facilitated  in  the  mode  suggested  in  the  question ; 
but  the  estate  will  always  be  burthened  with  the  quit  rent, 
or  be  subject  to  a  double  title. 

28.  Q.  What  do  you  think  is  the  best  remedy  for  the 
inconvenience  of  double  title  ^^? 

A,  The  only  effectual  remedy  appears  to  me  to  be  to 
allow  the  lord  de  facto  to  enfranchise.  If  it  be  not  thought 
right  to  grant  such  a  power,  the  same  object  might  in  some 
cases  be  effected  by  requiring  the  consideration  to  be  money 
paid  into  the  Bank,  to  be  laid  out  in  other  estates,  or  to  be 
a  portion  of  the  land  where  a  sufficient  part  of  it  is  detached 
or  can  conveniently  be  separated  from  the  rest  But  if  the 
consideration  be  it  quit  rent  or  an  important  part  of  the 
estate,  although,  according  to  the  principle  established  in 
Inclosure  acts,  the  enfranchised  land  might  be  made  to 
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depend  only  on  tbe  title  to  the  copybold,  and  tlie  rent  or  APPEND, 
consideration  on  the  title  to  th«  manor;  it  would  be  neces-  Qq.<8^3i. 
sary  for  the  enfranchised  copyholder,  in  order  to  obtain  the 
unincumbered  fee  simple  or  the  entire  estate,  to  purchase 
the  rent  or  land,  and  he  must  thereby  incur  the  inconvenience 
of  a  double  title. 

29.  Q.  [26.]  If  you  are  of  opinion  that  the  plan  last 
suggested  could  be  usefully  adopted,  do  you  think  that  any 
provision  should  be  added  to  prevent  a  lord  having  a  partial 
interest  only  in  the  manor,  taking  any  secret  remuneration 
for  accepting  a  quit  rent  less  than  the  real  value  of  the 
interest  given  up  to  the  copyholder,  and  thus  defrauding  the 
persons  in  remainder ;  and  if  so,  can  you  suggest  any  pro- 
vision which  you  think  would  be  sufficient  for  the  purpose  7 

A.  I  think  it  is  quite  impossible  to  suggest  any  useful 
provision  for  this  purpose;  it  must  be  left,  like  all  other 
cases  of  fraud,  to  the  jurisdiction  of  a  court  of  equity. 

30.  Q.  [27.]  Should  any  similar  provision  be  made  for 
preventing  the  copyholder  having  a  partial  interest  corruptly 
agreeing  to  too  large  a  quit  rent  being  charged  ? 

A.  The  last  answer  will  apply  to  this  question. 

31.  Q.  [28.]  Supposing  the  power  of  enfranchisement  in 
consideration  of  a  quit  rent  to  be  given  to  every  lord  in 
possession,  would  you  make  any  provision,  for  enabling  a 
lord  of  the  manor  recovering  possession  of  the  manor  against 
a  wrong  doer,  to  set  aside  any  enfranchisement  by  the  wrong 
doer,  and  to  what  extent  would  you  give  this  power  of 
setting  them  aside?  Or  should  enfranchisement  by  a  wrong 
doer  be  merely  void  as  against  the  rightful  lord  ? 

A.  Any  power  of  setting  aside  enfranchisements  would 
defeat  the  object  of  the  prior  suggestions ;  because  no  copy- 
holder obtaining  enfranchisement  would  be  safe,  unless  the 
validity  of  the  title  of  the  lord  were  ascertained.  If  a  rent, 
or  part  of  the  land,  or  a  sum  properly  invested,  were  given 
for  an  enfranchisement,  there  would  be  no  occasion  to  set  it 
aside,  except  in  the  case  of  fraud. 
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APPEND.  32.  Q.  [29.]  Supposing^  the  power  of  enfrandusemeDt, 
Qa.32— 34.  iq  consideration  of  a  quit  rent,  to  be  given  to  every  lord  in 
possession,  would  you  make  a  power  of  selling  such  quit 
rents  an  inseparable  legal  incident  to  estates  for  life,  and 
estates  determinable  on  lives  with  the  same  provisions  as  to 
the  purchase  money  as  are  suggested  in  Question  29th, 
under  the  head  of  Settlement,  with  regard  to  a  power  of 
enfranchisement  being  made  a  legal  incident  to  all  estates 
for  life  ? 

A,  If  such  rents  be  created,  it  is  desirable  that  the 
extinguishment  of  them  should  be  facilitated. 

33.  Q.  [30.]  Would  you  also  give  parties,  having  partial 
interests  only  in  the  copyholds  enfranchised,  powers  for 
redeeming  the  quit  rents,  similar  to  those  contained  in  the 
acts  for  the  redemption  of  the  land  tax  7 

A.  I  would  give  such  parties  powers,  not  only  to  redeem 
the  quit  rents,  but  to  obtain  enfranchisement  in  other  modes, 
and  to  raise  money  for  that  purpose,  similar  to  those,  which 
are  now  in  force  for  the  redemption  of  the  land  tax  ^. 

34.  Q.  [31.]  In  manors  where  copyholds  are  grantable 
for  lives  only,  do  you  see  any  objection  to  enabling  the 
lord  for  the  time  being,  whatever  the  extent  of  his  interest 
may  be,  to  make  a  demise  for  years  instead  of  a  csopyhold 
grant — and,  if  so,  to  what  extent  would  you  give  such 
power  of  demising, — and  would  you  substitute  it  absolutely 
for  the  power  of  making  copyhold  grants, — or  would  you 
leave  it  at  the  option  of  the  lord  to  do  either  the  one  or  the 
other? 

A,  I  do  not  see  any  objection  to  this  suggestion;  and 
I  would  give  to  the  lofd  such  power  of  demising  in  all 
cases,  and  leave  the  exercise  of  it  to. his  option,  restricting 
him  from  taking  a  fine,  or  more  than  any  fine  previously  paid 
for  the  addition  of  a  life ;  for,  unless  there  be  some  restric- 
tion against  taking  fines,  copyholds  will  never  be  abolished 
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in  those  manors  which  belong  to  the  church,  and  the  greater  APPEND. 
number  of  manors  in  which  there  are  copyholds  for  lives  Qu.34-^37. 
belong  to  ecclesiastical  lords  ^. 

35.  Q.  [32.]  Where  copyholds  of  inheritance  have 
escheated,  or  become  forfeited,  do  you  see  any  objection 
to  enacting  that  no  new  copyhold  grant  should  be  made  ? 

.4.  I  see  no  objection  to  enacting  that  no  new  copyhold 
grant  should  be  made ;  because,  where  there  is  any  hardship 
in  a  case  of  escheat,  the  lord  may  give  back  some  part  of 
the  freehold  interest,  unless  he  be  only  tenant  for  life — a 
case  which  is  scarcely  worth  providing  for :  and  a  in  case  of 
forfeiture  the  lord  need  not  take  advantage  of  it^. 

36.  Q.  [33.]  Do  you  see  any  objection  to  giving  the 
powers  above  suggested,  of  enfranchising  in  consideration 
of  a  quit  rent,  and  of  afterwards  selling  the  quit  rent — or  to 
giving  power  of  enfranchising  at  once,  in  consideration  of  a 
gross  sum,  to  ecclesiastical  persons,  being  lords  of  the  manors ; 
and  if  so,  in  what  manner  would  you  propose  that  the  sum 
received  for  the  redemption  of  the  quit  rent,  or  for  the 
enfranchisement  of  the  copyhold,  should  be  secured  and 
applied  for  the  advantage  of  the  benefice  ^  7 

A,  I  see  no  objection  to  give  such  powers,  under  proper 
regulations,  to  ecclesiastical  persons:  the  best  security  for 
the  advantage  of  the  benefice  would  be,  to  require  the 
consideration  for  enfranchisement  to  be  a  rent,  or  part  of  the 
land,  or  a  sum  of  money  to  be  paid  into  the  Bank  and  laid  out 
under  the  direction  of  the  Court  of  Chancery  in  the  purchase 
of  other  estates. 

37.  Q.  [34.]  Do  you  think  it  would  be  proper  to  enact 
that  all  enfranchised  copyholds  should  continue  to  be  held 
of  the  manor,  notwithstanding  the  statute  Quia  Emptores  ? 

A.  This  suggestion  appears  to  me  to  be  desirable^ ;  and 
I  think  that  the  s€tme  provision  should  extend  to  grants  of 
freeholds,  parts  of  the  demesnes  of  a  manor;  and  that  some 
evidence  of  the  boundaries  of  manors  should  be  preserved  ^. 
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APPEND.  38.  Q.  [35.]  Do  you  think  that  for  the  purpose  of  surrenders 
Qa.38'-42.  unJ  admittances^  a  copyhold  court  might  continue  to  be  held 
by  the  steward,  although  there  should  not  be  two  copyhold 
tenants ;  and  that  surrenders  and  admittances  at  a  court  held 
by  the  steward  should  be  good,  although  there  should  be  no 
attendance  of  copyhold  tenants  ^^? 

A,  I  approve  of  the*suggestions  in  this  question;  and  am 
not  aware  of  any  objection  to  them. 

39.  Q.  [36.]  Do  you  think  that  copyhold  tenants  should 
be  allowed  to  surrender  their  copyholds  out  of  court  and 
out  of  the  manor  by  instrument  in  writing,  attested  by  two 
witnesses ;  so  .that  such  surrender  be  presented  at  the  next 
general  court  and  entered  on  the  court  rolls  ? 

A.  The  suggestion  would  afford  much  convenience,  and 
I  am  not  aware  of  any  objection  to  it;  but  I  would  not 
make  it  necessary  to  present  the  surrender  at  the  next  general 
court. 

40.  Q.  You  would  not  have  any  time  stated? 

A.  I  think  that  the  presentment  and  entry  on  the  rolls 
should  be  essential  parts  of  the  conveyance ;  for  otherwise 
the  copyholder  might  sell  his  estate  twice,  and  all  the  mis- 
chiefs of  the  equitable  doctrine  of  notice  would  be  let  in. 

41.  Q.  You  would  give  it  no  validity  till  it  got  upon  the 
rolls? 

A,  I  would  not:  then  a  purchaser  would  not  pay  his 
purchase  money  till  it  was  put  upon  the  roll — as  in  the  case 
of  a  purchase  from  a  married  woman  or  tenant  in  tail,  where 
the  consideration  is  not  paid  till  the  fine  or  recovery  is 
perfected.  I  see  no  objection  to  give  a  power  to  the 
steward  to  admit  out  of  the  manor,  if  the  admittance  be 
entered  upon  the  roll,  and  it  would  avoid ;  the  great  inconve- 
nience and  expense  of  powers  of  Attorney. 

42.  [37.]  Do  you  think  it  would  be  advisable  that  the 
rules  of  copyhold  descent  in  all  manors  should  be  the  same 
as  those  at  common  law  ? 
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A.  Certainly.     I  think  there  can  be  no  objection  to  such  APJPENI). 
a  regulation ;  and  it  would  very  much  simplify  the  law.  Qn.4^—45. 

43.  Q.  [38.]  Do  you  see  any  objection  to  enabling  aH 
copyhold  tenants  to  grant  leases  at  rack  rent  for  twenty-one 
years  without  a  license  from  the  lord^^? 

A.  I  am  not  aware  of  any  objection  to  giving  such  a  power 
to  copyholders. 

44.  Q.  [39.]  Do  you  think  that  in  leases  of  copyhold 
estates  under  a  license  from  the  lord,  the  license  of  the  lord 
in  actual  possession  should,  under  any  and  what  restrictions, 
be  sufficient  to  support  the  lease  against  all  persons  haying 
any  interest  in  the  manor  ? 

A.  I  think  that,  whatever  may  be  the  interest  of  the  lord, 
the  license  should  be  valid  for  the  purpose  of  granting  any 
building,  or  repairing,  or  mining  lease,  so  that  no  fine  be 
taken;  but  unless  the  lord  de  facto  is  to  have  an  absolute 
power  of  enfranchisement,  it  would  not  be  right  to  give  a 
tenant  for  life  the  power  of  granting  a  license  for  any  other 
description  of  lease  ^. 

45.  Q.  [40.]  Can  yoil  suggest  any  mode  by  which,  while 
copyholds  remain,  heriots  may  be  abolished,  or  by  which 
the  right  to  minerals  and  timber  may  be  adjusted  between 
the  lord  and  the  tenants,  where  this  is  not  regulated  by  the 
custom  of  the  manor? 

A.  I  think  that  lords  and  copyholders  of  limited  interest, 
might  be  empowered  to  enter  into  a  composition  as  to  future 
heriots,  and  to  make  an  arrangement  for  the  future  rights  to 
mines  and  minerals;  and  that  in  other  cases  heriots  might  be 
limited  (in  the  same  manner  as  arbitrary  fines  have  been 
confined)  to  a  certain  number  of  years'  income ;  or  the  copy- 
holder might  have  the  option  of  permitting  the  lord  to  take 
the  best  beast,  or  paying  him  a  certain  sum ;  and  I  think  that 
the  lord  might  be  compellable,  in  all  cases,  to  take  a  sum 
not  exceeding  thirty  pounds^. 
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APPEND. 
Qu.46— 51. 


DESCENT*. 

46.  Q.  [1,]  In  consideriDg^  the  rules  of  descent  of  freehold 
estates  at  common  law»  and  of  customary  and  copyhold 
estates  so  far  as  their  rules  of  descent  follow  the  common 
lawy  do  you  think  it  would  be  advantageous  to  take  away 
the  rule  that  inheritance  shall  not  lineally  ascend  ? 

A.  I  think  it  would  be  advantageous^. 

47.  Q.  [2.]  Should  not  the  ascending  line  be  still  post- 
poned to  the  descending  line  ? 

A.  Certainly — It  cannot,  I  think,  be  doubted. 

48.  Q.  [d.]  Should  not  this  rule  be  constantly  observed, 
so  that  the  issue  of  a  deceased  father  shall  be  preferred  to  a 
grandfather,  and  so  on  ? 

A.  I  think  it  should ^ 

49.  Q.  [4.]  Should  not  each  person  in  the  ascending  line 
be  preferred  to  any  of  his  descendants  who  would  claim 
through  him  ? 

A,  I  think  so.  « 

50.  Q.  [5.]  Or  in  what  order  do  you  think  that  the  as- 
cending line  should  inherit? 

A,  In  the  manner  stated  in  the  last  question,  that  is,  im- 
mediately after  the  descending  line ;  so  that  the  Ceitber  should 
be  preferred  to  the  brother,  and  the  grandfather  to  the  uncle. 
There  does  not  appear  to  be  any  objection  to  giving  the 
father  the  fee;  but  as  the  husband  will  be  tenant  by  the 
curtesy  in  almost  every  case  in  which  the  descent  is  expaite 
matemd,  it  may  be  worth  consideration  whether  a  life  estate 
should  not  be  given  to  the  wife  where  the  descent  is  exparte 
paterni'*. 

51.  Q.  [0.]  Do  you  think  that  the  rule  preferring  the 
paternal  to  the  maternal  line,  in  tracing  inheritance  from  a 
purchaser,  should  be  in  any  and  what  respects  altered  ? 

il.  I  do  not  think  that  the  rule  requires  alteration^. 
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62.  Q.  [7.]  Bo  you  approve  of  Ihe  exclusioo  of  the  half-  APPEND. 
blood,  or  in  the  transmission  of  an  inheritanoe  to  collaterals,  Qu.dt— 54. 
would  you  let  it  descend  to  the  heir  of  the  common  ancestor, 
whether  such  heir  be  of  the  whole  blood  or  of  the  half-blood 

of  the  person  last  seised  ? 

it.  The  impropriety  of  excluding  the  half-blood  is  univer^ 
sally  admitted^;  and  in  the  transmission  to  collaterals,  the 
estate  should  descend  to  the  heir  of  the  ancestor,  whether  of 
the  whole,  or  of  the  half-blood* 

63.  Q.  [8.]  Should  there  not  be  a  preference  amongst 
persons  in  equal  degree  and  their  representatives  of  the  whole 
blood  of  the  purchaser  to  the  half-blood;  so  that  if  the  father 
dies,  leaving  a  daughter,  sister  of  the  whole  blood  to  the  first 
purchaser,  and  a  son 'by  a  prior  or  subsequent  marriage,  the 
daughter,  or  her  issue,  should  be  preferred  to  the  son,  and 
so  on? 

A,  I  think,  amoilg  persons  of  equal  degree,  the  whole 
blood  of  the  purchaser  should  be  preferred  to  the  half-blood  7. 

64.  Q.  [9.]  Or  in  what  other  order  would  you  allow  the 
half-blood  to  inherit? 

A.  This  question  is  answered  by  the  reply  to  the  last 
question ;  I  think  that  in  a  descent  from  a  purchaser,  or  ex- 
parte  patem4,  the  brother  of  the  half-blood  on  the  father's 
side  should  take  immediately  after  the  descending  line,  the 
father,  and  the  brothers  and  sisters  of  the  whole  blood ;  and 
that  in  a  descent  exparte  matern^,  the  brother  of  the  half- 
blood  on  the  mother's  side  should  take  after  the  descending 
line,  and  the  brothers  and  sisters  of  the  whole  blood.  I  have 
suggested  the  expediency  of  diminishing  the  number  of  de- 
scents exparte  matem^  by  abolishing  the  rule,  that  a  devisd 
to  the  heir,  or  an  ultimate  remainder  to  the  right  heirs  of  the 
settlor  is  void.  It  is  said,  that  descent  is  a  better  title  than 
purchase;  but  if  the  effect  of  a  descent  cast  be  taken  away, 
there  would  no  longer  be  any  gpreater  advantage  in  a  title  by 
descent.    It  is  quite  clear,  when  an  owner  devises  an  estate^ 

*  P.  75.  7  p.  75. 
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APPEND,  that  he  intends  it  to  pass  by  the  will ;  and  there  is  no  longer 
Qa.54-*58.  ^^^  sulEcient  reason  for  preventing  a  right  heir  from  taking 
by  purchase^. 

65.  Q.  [10.]  On  the  failure  of  the  line  either  paternal  or 
maternal,  from  which  a  person  shall  have  inherited  an  estate ; 
would  you  think  it  proper,  that  such  person  should,  for  the 
purpose  of  transmitting  the  inheritance  to  the  other  line,  be 
considered  as  the  first  purchaser  ? 

A.  I  think  it  would  be  proper.  The  other  line  ought,  in 
all  cases,  to  be  preferred  to  the  title  of  the  lord  by  escheat^. 

66.  Q.  [11.]  Is  it  expedient  to  enact,  that  the  entry  of  any 
person  shall  not  be  necessary  to  enable  any  other  person  to 
claim  an  estate  by  descent  through  him ;  and  that  the  entry 
of  any  person  shall  not  alter  the  course  of  descent? 

A,  I  think  that  such  a  rule  would  be  expedient.  It  is 
sometimes  difficult  to  ascertain  whether  an  actual  entry  has 
been  made ;  and  it  is  not  clear  what  circumstances  will 
amount  to  a  sufficient  entry.  The  suggestion  would  also  be 
attended  with  the  advantage  of  getting  rid  of  the  rule  of 
possessio  fratris,  &c.,  and  would  render  the  descent  of  an 
estate  in  possession,  precisely  similar  to  that  of  an  estate  in 
remainder  ^^. 

67.  Q.  [12.]  Do  you  think  it  advisable  to  make  a  decla- 
ratory enactment  that  the  rule  of  descent,  as  laid  down  by 
Blackstone,  by  which  No.  10,  in  his  table  of  descents,  is 
preferred  to  No.  11,  is  the  proper  rule?  See  Bl.  C3omm. 
Vol.  ii.  p.  237,  &c. 

A.  It  is  not  very  material ;  for  if  the  case  often  occurred 
it  would  have  been  settled.  Perhaps  it  is  advisable  to  settle 
the  rule  as  laid  down  by  Blackstone.  It  renders  the  mode 
of  descent  more  simple,  than  if  No.  11  were  to  be  preferred. 

68.  Q.  [13.]  Do  you  think  it  advisable  to  fix  any  limit  as 
to  the  number  of  degrees,  within  which  a  person  must  claim 
relationship  to  the  intestate,  in  order  to  be  entitled  to  succeed 
as  his  heir ;  if  so,  what  is  the  limit  you  would  propose  ? 

'  P.  77.  9  p.  77.  to  p,  77^ 
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it.  I  have  known  several  cases  of  expensive  and  vexatious  APPEND, 
litigation  between  persons  claiming  as  remote  heirs  upon  Qu.58— ^i. 
evidence  founded  entirely  upon  presumption,  when  it  was 
probable  that  neither  of  them  was  the  right  heir.  It  would 
be  desirable  to  prevent  such  questions  ^^;  but  I  fear  that  to 
^K  a  limit  sufficiently  confined  to  be  attended  with  any  ad- 
vantage would  be  impracticable. 

69.  Q.  How  far  did  they  travel  in  any  case  which  you 
have  met  with  ? 

it.  I  do  not  recollect  to  have  seen  a  case  in  which  the 
descent  was  traced  through  an  ancestor,  more  remote  than 
the  great  great  grandfather  of  the  intestate  (that  is)  the  fourth 
degree  in  lineal  ascent. 

DOWERS 

00.  [].]  Do  you  think  that  dower  should  be  extended  to 
equitable  estates  ? 

A,  I  have  ventured  to  suggest  that  dower  should  be 
extended  to  equitable  estates,  of  which  the  owner  dies  seized 
and  intestate^. 

61.  Q.  [2.]  Do  you  think  that  dower  should  attach  only 
where  the  husband  dies  seised  of  the  inheritance  in  posses- 
sion legal  or  equitable  ? 

A.  I  think  it  desirable  that  dower  should  attach  only 
where  the  husband  has  died  seised  and  intestate,  and  that  it 
should  be  abolished  in  all  other  cases  ^ ;  and  1  see  no  suffi- 
cient reason  why,  in  cases  of  intestacy,  it  should  not  extend 
to  estates  in  reversion  as  well  as  in  possession^;  it  may 
frequently  occur  that  a  lease  or  estate  for  life  may  expire  a 
few  years  after  the  husband's  death — ^in  the  case  of  renew- 
able leaseholds  for  lives,  probably  some  regulations  would 
be  necessary  to  adjust  the  rights  to  the  fines,  and  to  prevent 
the  widow  from  interfering  in  the  renewal.  It  may  be  worth 
consideration  whether  free  bench  in  copyholds  of  inheritance 
noight  not  be  put  upon  the  same  footing  as  dower. 

"  P.  78.         »  Chap.  V.         *  P.  72.         ^  P.  68.       ♦  P.  7S. 
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APPEND.       ^^'  Q'  [^']  ^®  y^^  *^  ^y  ^^  ^^^^  objection  to  the 

Qa.62 64.  widow  becomuig  tenant  in  common  of  one*third  of  all  the 

estates  of  which  she  is  dowable,  instead  of  having  a  mere 
right  to  have  one-third  assigned  to  her  by  meets  and  boonda? 
A.  The  chief  objection  to  this  suggestion  is,  that  it  might 
occasion  disputes  between  the  widow  and  the  heir  respecting 
the  possession  of  the  mansion-house  and  the  other  property 
which  may  not  be  in  lease — ^there  would  also  be  some  other 
inconveniences  attending  it;  but  the  remedies  for  dower 
r^i}uire  some  improvement. 

68.  Q.  [4.]  Supposing  the  widow  to  be  made  tenant  in 
common  of  one-third  of  all  the  estates  of  which  she  is  dow«- 
able,  do  you  think  that  it  would  be  advisable  to  enable  the 
heir  or  terre-tenants  to  assign  the  widow  a  rent  charge  during 
her  life  in  lieu  of  her  one-third  ? 

it.  The  constant  practice  in  cases  of  settlements  proves, 
that  a  rent  is  found  to  be  the  most  convenient  provision  for  a 
widow ;  and  therefore  it  might  probably  be  deshable  to  allow 
the  heir  or  terre-tenants  to  assign  a  rent  to  her  in  satisfttction 
of  dower. 

64.  Q.  [5.]  If  so,  do  any  provisions  occur  to  you  which 
you  consider  sufficient  for  ensuring  to  the  widow  the  full 
value  of  her  interest,  and  protecting  the  various  other  parties 
who  may  be  interested  ? 

it.  I  apprehend  that  in  all  cases  the  provision  for  the  wife 
must  be  settled  by  a  compromise  between  her  and  the  heir ; 
and  if  the  heir  had  the  power  of  assigning  a  rent  to  her,  she 
would  be  entided,  in  case  it  were  too  small,  to  have  recourse 
to  a  jury  for  settiing  the  amount  of  it  in  the  same  way  as 
upon  other  cases  of  apportionment :  and  in  case  it  were  too 
large,  it  might  be  relieved  against  in  equity  on  behalf  of  tiie 
remainderman,  on  the  ground  of  fraud  or  mistake.  At  pre- 
sent, a  compromise  between  the  widow  and  the  heir  is  most 
asually  effected  by  a  partition,  or  by  a  purchase  of  the 
widow's  interest.  Probably,  the  best  and  most  convenient 
provision  would  be — to  give  the  widow  a  rent  equal  to  one- 
third  of  the  value  of  the  estate,  with  remedies  by  distress 
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and  entry  to  enforce  payment  of  it,  and  to  establish  some  APPEND. 
summary  proceeding,  by  which  the  fair  amount  of  the  net  Qu.64— 67. 
rent  might  be  easily  ascertained. 

65.  Q.  [6.]  Do  you  think  that  in  any  instrument,  by 
which  an  estate  of  inheritance  shall  be  given  or  conveyed  to 
a  maa,  a  declaration  excluding  his  wife  from  dower,  either 
absolutely,  conditionally,  or  partially,  should  be  effectual? 

A.  This  suggestion  would  get  rid  of  the  inconveniences 
arising  from  the  present  mode  of  conveyance  to  uses  to  bar 
dower ;  but  it  would  leave  in  operation  all  the  other  evils 
occasioned  by  dower  ^;  such  as,  the  greater  part  of  the  laws 
relating  to  jointures-— the  questions  of  election  and  satisfac- 
tion— ^aad  the  frequent  disputes  which  arise  between  husband 
and  wife,  and  between  the  wife  and  creditors  of  the  husband 
respecting  the  claim  to  dower.  And  I  think  that  the  power 
would  deprive  the  widow  of  a  proper  provision  in  cases  of 
intestacy. 

06.  Q.  [7.]  Do  you  ^ink  any  extension  desirable  of 
the  rules  by  which  jointures  or  other  provisions  for  married 
women  are  made  legal  bars  of  dower  ? 

A.  The  law  respecting  jointures  gives  rise  to  many  intri- 
cate questions,  and  the  prevention  of  them  would  be  one  of  the 
great  advantages  of  the  abolition  of  dower,  except  in  case  of 
intestacy ;  but  if  dower  be  retained,  I  think  that  equitable 
jointures  should  be  made  legal,  and  any  provision  which  is 
accepted  by  the  wife,  or  by  her  guardian  for  her,  should  be 
made  a  legal  bar  of  dower. 

67.  Q.  [8.]  Do  you  see  any  and  what  objection  to  a 
tenant  in  fee  simple  or  fee  tail  being  empowered  to  make 
leases  at  rack-rent  which  shall  be  good  against  the  widow 
claiming  dower  ? 

A,  I  am  not  aware  of  any  objection  to  making  such  leases 
vafid  as  against  the  widow's  right ;  and  I  think  that  such  a 
provision  would  be  desirable. 

5  P.  71. 
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APPEND. 
Qu.68— 72. 


CURTESY  K 

68.  Q.  [1.]  Do  you  think  it  advisable  that  curtesy  should 
extend  to  the  whole  estate  where  there  are  children  ? 

A.  I  think  that  curtesy  should  extend  to  the  whole  estate 
where  there  are  children  of  the  marriage^  and  no  child  of  the 
wife  by  a  former  husband; — and  the  constant  practice  of 
giving  the  husband  a  life  estate  in  settlements,  shows  that 
the  present  law  in  this  respect  is  approved-  of.  It  b  a  great 
hardship  that  the  second  husband  should  take  the  whole 
estate  to  the  exclusion  of  the  children  of  the  wife  by  a  former 
husband ;  and  in  that  case  I  think  that  his  right  might  be 
limited  to  one  half,  and  there  could  be  no  objection  to  make 
the  husband  tenant  in  common  with  the  heir  ^. 

69.  Q.  [2.]  Do  you  think  it  advisable  that  curtesy  should 
extend  to  the  whole  estate  wlien  there  are  no  children  surviving? 

A.  I  think  it  should.  It  appears  to  me  that  the  husband 
has  a  preferable  claim  to  the  collateral  relations  of  the  wife  ^. 

70.  Q.  [3.]  Do  you  think  it  advisable  that  there  should 
be  any  curtesy  where  there  have  been  no  children  ? 

A.  I  think  the  requisite  that  a  child  should  be  bom  alive, 
is  the  only  objectionable  part  of  the  law  of  curtesy,  and  I 
see  no  reason  for  continuing  it  \ 

71.  Q.  [4.]  Do  you  think  it  advisable  that  the  right  of 
curtesy  to  equitable  estates  should  be  retained  ? 

A.  It  appears  to  me  just  and  equitable  that  this  right 
should  be  maintained ;  I  think  that  all  distinctions  which  are 
merely  technical  should  be  abolished  ^. 

ALIENATION  BY  DEED^ 

72.  Q.  [1  ]  Do  you  think  it  proper  that  in  deeds  pur- 
porting to  alien  land,  some  words  of  alienation  or  conveyance 
should  be  necessary  to  pass  the  legal  interest,  or  that  a  mere 
indication  of  intention  should  be  sufficient? 

*  Chap.  V.  p.  68.       *  P.  68.        ^  V,eS.       ♦  P.  68.       «  p.  ©g. 

■  Chap.  vui. — Sect.  2. 


AUENATION  BY  DEED.  XXV 

A. '  I  think  it  desirable  that  some  words  expressing  aliena-  APPEND, 
tion  shoald  be  required  to  pass  an  estate  by  deed ;  and  that  Qii.72— 76. 
a  mere  implication  should  not  be  sufficient.  The  strict 
rules  of  construction  adopted  with  respect  to  deeds,  afford 
security  to  titles ;  and,  by  causing  similar  provisions  to  be 
drawn  in  the  same  form,  they  facilitate  the  dispatch  and  cer- 
tainty of  business,  both  in  the  Courts  and  upon  the  alienatioii 
of  property. 

73.  Q.  [2.]  Do  yon  see  any  objection  to  the  legal  interest 
in  lands  being  allowed  to  pass  by  any  deed,  purporting  to 
convey  or  dispose  of  it,  without  livery  of  seisin,  or  entry,  or 
any  equivalent? 

il.  I  do  not  see  any  objection  to  the  legal  estate  being 
allowed  to  pass  by  any  deed,  expressing  an  intention  to 
convey,  it  without  livery  of  seisin  or  entry,  because  they  no 
longer  afford  any  real  publicity  ^ ;  but  it  is  worth  considera- 
tion whether  the  want  of  sufficient  evidence  of  titles  should 
Dot  be  supplied  by  a  registry. 

74.  Q.  [3.]  Do  you  think  it  advisable  that  any  deed  or 
assurance  should  have  the  peculiar  effects  now  ascribed  to 
assurances  denominated  tortious  ? 

A,  I  think  not.  The  reasons  for  tortious  conveyances 
no  longer  exist;  they  are  not  admitted  in  equity;  and  I 
consider  them  to  be  one  of  the  greatest  defects  in  the  laws, 
of  real  property  ^. 

75.  Q.  [4  ]  Do  you  think  it  advisable  that  distinct  and 
appropriate  operations  should  be  ascribed  to  particular  words 
of  assurance  ? 

A.  I  think  it  advisable  that  no  particular  operation  should 
be  ascribed  to  any  word  of  assurance ;  but  that  every  form 
of  words,  which  expresses  an  intention  to  alien  should  have 
the  same  effect  ^. 

76.  Q.  [5.]  And  if  so,  would  you  ascribe  the  effect  to 
those  words  exclusively,  so  as  to  render  them  essential  to 
the  operation  of  the  deed  ? 

*  P.  135.  5  P.  19,  20,  21.  98.  135, 136.  ♦  P.  136. 


XXVI  MINUTES  OP  EVIDENCE. 

APPEND.      A,  I  would  therefore  not  render  any  words  essential  to 
QO.76--60.  the  operation  of  a  deed  ^,  and  I  would  confine  the  necessi^ 
of  technical  words  to  limitations  of  estates. 

77.  Q.  [6.]  Is  it  in  your  opinion  desirable  tliat  every  deed 
purporting  to  alien  land  by  way  of  conveyance  (excluding 
appointments  under  powers)  should  operate  as  a  conyeyance 
at  common  law  now  does ;  and  that  the  statute  of  uses  should 
not  affect  the  operation  of  such  a  deed  further  than  as  may 
regard  uses  declared  by  it? 

A,  In  my  opinion  it  is  desirable  that  every  deed  purporting 
to  alien  land  should  operate  in  the  manner  suggested  in  the 
question y  and  I  would  not  exclude  appointments  nnder 
general  powers ;  for  where  the  power  of  appointment  autho- 
rizes any  disposition  of  the  whole  fee  simple^  which  the  party 
by  whom  it  is  exercised  may  think  proper  to  make,  it  is  a 
mere  form  of  conveyance. 

78.  Q.  [7.]  Do  you  think  that  the  question  as  to  the  liabi- 
lity of  future  uses  to  fail  of  taking  effect,  in  consequence  of 
the  destruction  of  the  scintilla  juris  in  the  releasee,  should  be 
set  at  rest  by  the  legislature ;  and  if  so,  how  do  yon  think 
that  this  could  be  best  accomplished  ? 

A,  This  question  is  considered  in  practice  to  be  settled, 
and  therefore  it  is  not  very  material  whether  it  be  made  a 
subject  of  enactment.  If  it  be  thought  of  sufficient  import 
tance,  it  may  be  declared  that  no  estate  or  scintilla  juris 
should  remain  in  the  releasee,  or  should  be  necessary  to 
serve  future  uses. 

79*  Q.  [8.]  Do  you  think  it  advisable  that  estates  of  free- 
hold to  commence  in  future,  should  be  allowed  to  be  created 
by  deeds,  although  not  operating  by  way  of  use  ^? 

A.  I  think  it  desirable  that  all  estates  of  freehold,  whicb 
can  now  be  created  indirectly  by  means  of  uses,  should  be 
allowed  to  be  created  in  a  direct  manner. 

80.  Q.  [9.]  Do  you  think  it  advisable  that  estates  should 
be  permitted  to  be  created  to  commence  upon  breach  of 

5  P.  136.  ^  p.  48. 


ALIENATION  BY  DEED.  XXVll 

conditioDB  attached  to  prior  estates  by  any  deed,  although  APPEND. 
not  operating  under  the  statute  of  uses  or  by  will  ?  Qu.80— 84. 

A.  It  appears  to  me  to  be  advisable  that  this,  and  all 
other  distinctions  between  deeds  operating  at  common  law 
and  deeds  operating  by  way  of  use  should  be  abolished. 

81.  Q.  [10.]  Do  you  see  any  objection  to  allowing  con- 
tingent and  executory  interests  in  land  to  pass  by  deed? 

it.  I  think  it  extremely  important  that  contingent  and 
executory  interests  should  be  rendered  capable  of  alienation 
by  deed"^. 

82.  Q.  Do  you  think  that,  in  case  of  copyholds,  they 
should  pass  by  surrender  ? 

A»  I  think  that  a  deed  to  be  entered  upon  the  Rolls 
should  be  preferred  °»  because  a  surrender  implies  that  some 
part  of  the  interest  is  surrendered  back  again  to  the  lord, 
and  a  contingent  or  executory  interest  is  no  estate,  not 
being  part  of  the  seisin.  I  also  think  it  extremely  desirable 
that  mere  rights  should  be  capable  of  disposition  by  deed 
or  will^« 

SETTLEMENT  1. 

83.  Q.  [I.]  Is  it  advisable  to  retain  the  plan  of  settle- 
ment by  declaration  of  uses  on  a  transmutation  of  seisin  ? 

it.  I  do  not  think  it  very  material  whether  it  be  retained 
or  abolished.  The  use  of  either  plan  may  be  leit,  as  at 
present  in  the  case  of  wills,  to  the  option  or  convenience  of 
the  parties.  If  the  conveyance  by  transmutation  be  abo- 
lishedy  a  person  should  be  authori2sed  to  convey  directly  to 
bimself  or  to  his  wife^. 

84.  Q.  [2.]  Do  you  think  it  would  be  possible  to  adopt 
the  plan  pursued  in  wills,  in  which,  if  the  limitations  are 
made  by  way  of  use,  a  seisin  is  not  considered  necessary  to 
serve  them ;  and  if  they  are  made  in  the  form  of  devises, 

7  p.  55.  158.  •  p.  15T,  »  p.  21. 
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APPEND,  they  are  considered  capable  of  taking  effect,  notwithstanding 

Qu.84— 88.  the  rules  of  the  conunon  law  ? 

it. '  I  do  not  see  any  impossibility  in  adopting  for  this 
purpose  the  rules  established  in  respect  of  wills;  and  I 
think  the  law  would  be  rendered  more  simple  if^  in  this 
respect,  uses  and  devbes  were  subject  to  the  same  regu- 
lations. 

85.  Q.  [3.]  Or  might  the  object  be  best  attained  by 
removing  the  restriction  which  requires  particular  conside- 
ration to  give  effect  to  a  covenant  to  stand  seised  to  uses  ? 

it.  The  removal  of  this  restriction  would  give  the  deed 
precisely  the  same  operation  as  now  belongs  to  a  will. 
I  think  there  may  be  some  danger  in  extending  the  very 
loose  and  liberal  construction  which  is  given  to  covenants 
to  stand  seised. 

86.  Q.  [4.]  Or  is  there  any  other  plan  which  you  would 
suggest? 

it.  If  the  form  of  conveyance  were  rendered  more  simple, 
and  the  necessity  of  a  transmutation  to  uses  were  removed, 
settlements  and  wills  would  lake  effect  in  the  same  manner ; 
and  it  is  so  well  understood,  that  I  do  not  think  it  desirable 
to  adopt  any  other  plan. 

87.  Q.  [5.]  What  do  you  consider  to  be  the  rule  of 
perpetuities  at  present ;  and  do  you  think  that  it  requires 
any,  and  what  alteration  ^  7 

A.  The  rule  of  perpetuities  requires  an  estate,  unless 
depending  upon  an  estate  tail,  to  vest  within  a  life  or  lives 
in  being,  and  twenty-one  years,  with  an  allowance  for 
periods  of  gestation  :  and  it  is  the  general  opinion  that  the 
term  does  not  depend  upon  a  minority ;  but  this  point  will 
be  decided  in  the  case  of  Bengough  v.  Edridge,  which  is 
now  on  appeal  before  the  House  of  Lords.  I  think  that 
the  rule  requires  some  further  restrictions,  and  several  ex- 
ceptions. 

88.  Q.  If  it  should  be  settled  that  it  is  a  term  absolute, 
would  you  alter  the  law  in  that  respect? 
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A.    Some  term   absolute   must,    I   think,    be  allowed.  APPEND. 
Several  cases  may  be  put  of  future  uses  or  executory  gifts  Qu.  88,  89. 
depending  upon  events  which  have  no  reference  to  lives. 
An  estate  might  be  made  to  shift  over  from  one  family  to 
another,  if  a  tree  were  to  fall  within  twenty  years. 

88.  Q.  Would  you  allow  it  to  be  for  any  number  of  lives, 
although  they  should  be  quite  unconnected  with  the  property? 

A.  No — I  think  the  wills  of  Bengough  and  Thellusson^ 
abundantly  prove  that  the  present  law  allows  the  power  of 
rendering  estates  inalienable  for  too  long  time,  and  it  appears 
to  me  that  the  best  mode  of  confining  the  rule  would  be  to 
limit  the  number  of  lives  within  which  an  estate  must  become 
vested ;  and  I  would  recommend  that  the  lives  should  be 
confined  to  those  of  persons  who  have  estates  for  life,  with 
the  addition  of  three  other  lives.  It  may  sometimes  be  proper 
to  limit  a  shifting  use  to  take  effect  on  the  devolution  of 
another  estate  upon  the  death  of  some  branch  of  the  family 
to  whom  no  estate  for  life  may  be  g^ven ;  and  it  may  be 
desirable  to  make  an  estate  take  effect  upon  the  expiration 
of  a  lease  for  three  lives.  But  I  am  not  aware  of  any  case 
in  which  an  estate  ought  to  be  allowed  to  depend  upon  the 
lives  of  more  than  three  persons,  besides  those  to  whom  life 
estates  may  be  given.  The  subject  of  perpetuities  is  one  of 
the  greatest  importance,  and  will  require  much  consideration. 
I  have  alluded  to  several  of  the  various  questions  connected 
with  it,  which  require  attention  in  the  Suggestions  which 
I  sent  to  the  Commbsioners,  and  I  will  mention  some 
others.  In  order  to  provide  against  some  contrivances  to 
cn'eate  perpetuities,  I  would  propose  that  no  term  or  estate 
should  be  made  determinable  on  any  event,  unless  it  must 
necessarily  take  effect  within  the  limit  prescribed  by  the  rule. 
The  case  of  Bengough  v.  Edridge  shows  the  use  which 
may  be  made  of  terms.  If  a  devise  were  made  to  each  of 
several  sons  successively  for  a  long  term,  determinable  on 
failure  of  his  issue ;  it  would  not,  I  apprehend,  be  contrary  to 
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APPEND,  the  rule  of  law,  and  yet  any  one  of  the  sons  would  moat  pro- 
Qu.  89.  bably  find  great  difficulty  in  purchaaing  all  ike  intereats»  and 
acquiring  the  fee-simple.  It  is  considered  doubtful  whetfacr 
a  rent  can  be  created  to  become  payable  at  a  future  period 
beyond  the  limit  of  the  rule,  and  whether  a  power  of  diatresa, 
granted  in  one  estate  in  order  to  indemnify  another  estate 
against  an  existing  rent»  and  which  might  not  be  exercised 
within  the  limit  of  the  rule,  is  valid :  and  it  is  desirable  that 
these  questions  should  be  settled^.  Long  terms  are  often 
created  for  preserving  pleasure  grounds  in  squares,  or  for 
preventing  the  owners  of  land  from  building;  and  it  should 
be  considered  how  far  such  trusts  should  be  allowed^ 
Questions  often  arise  upon  a  clause  of  frequent  occurrence 
in  settlements  and  wills,  for  requiring  the  persons  who  be- 
come entitled,  to  take  and  use  the  family  name  and  arms  ^. 
When  the  condition  is  annexed  to  a  gift  in  tail,  it  occasions 
no  difficulty,  because  a  recovery  bars  the  condition  with  the 
estate  tail :  but  doubts  are  entertained  respecting  its  validity 
where  it  is  a  condition  subsequent  and  applies  to  a  tenant  in 
fee  simple.  It  is  considered  by  some  to  be  void  altogether, 
and  by  others  to  be  a  condition,  on  the  breach  of  which,  the 
grantor  or  his  heirs  may  enter  at  any  distance  of  time.  A 
case  occurred  a  short  time  ago,  in  which  a  devise  was  made 
to  one  in  fee,  on  condition  that  he  and  his  heirs  should  take 
and  continue  to  use  the  name  of  the  donor,  and  no  other 
surname;  and  after  the  devisee  had  taken  such  name, 
another  gift  was  made  to  him  by  another  person  of  a 
different  name,  with  a  similar  condition.  The  better  opinion 
was  considered  to  be — that  the  first  condition  was  performed 
and  satisfied,  and  therefore  the  condition  in  ike  first  will 
could  not  be  taken  advantage  of,  in  consequence  of  the 
discontinuance  of  the  name  required  to  be  taken  by  it. 
There  are  also  some  cases  which  ought  to  be  made  excep- 
tions to  the  rule  against  perpetuities,  because  they  tend  to 
promote  alienation,  instead  of  defeating  it  7.     It  is  doubted 
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whether  powers  of  leasing,  partition,  and  sale  and  exchange,  APPEND. 
are  ralid,  unless  they  are  expressly  limited  to  a  life  or  lives  Qu.  89i  90. 
in  being  and  twenty-one  years  ;  and  conveyancers  are  now 
in  the  habit  of  introducmg  words  to  limit  saeh  powers 
accordingly.  I  would  recommend  that  such  powers  be 
declared  valid,  without  any  restriction,  because  I  think  it 
important  that  trustees,  during  the  minority  of  tenants  in 
tail,  who  may  exist  long  after  the  determination  of  such 
period,  should  have  the  power  of  leasing  and  of  making 
partitions ;  and  I  think  it  desirable,  in  order  to  remove  the 
inconveniences  occasioned  by  the  existing  doubt,  that  there 
should  be  a  retrospective  provision  to  make  good  all  leases, 
partitions,  and  sales,  which  have  taken  place  under  powers 
not  con^ned  to  the  limits  of  the  rule.  Another  case  of  a 
similar  nature  is  a  trust  for  the  accumulation  of  rents  during 
minorities,  which,  unless  it  is  expressly  limited  to  the  period 
allowed  by  the  rule  against  perpetuities,  is  yoid  altogether. 
It  appears  to  me  that  accumulation  might  always  go  on 
according  to  the  provisions  of  the  Thellusson  Act  during  the 
minority  of  every  person,  who,  if  of  age,  would  be  entitled 
to  the  possession. 

90.  Q.  [6.]  Do  you  think  it  advisable  that  tenants  for 
life  should  have  a  general  or  limited  power  of  cutting  timber 
as  a  legal  incident  in  the  absence  of  any  express  restrictioD  ? 

A.  I  think  that,  in  the  absence  of  any  express  restriction, 
such  a  general  power  might  be  advantageously  given  to  tenants 
for  life  as  a  legal  incident  ^.  In  practice,  tenants  for  life  are 
almost  invariably  relieved  by  an  express  provision  from  liabi- 
lity to  impeachment  for  waste.  The  present  interference  of 
equity  in  respect  of  ornamental  timber  should  be  prevented  ^. 
If  a  dear  rule  could  be  established,  it  would  perhaps  be 
desirable  to  confine  the  power  of  a  tenant  for  life  to  timber 
which  has  arrived  at  full  growth  or  which  prevents  the 
growth  of  other  timber,  and  coppice  and  other  woods  which 
are  cut  periodically. 
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APPEND.      Ql.  Q.  Would  not  sach  a  limited  power  of  cutting  timber 
Qu.9i— 95.  raise  qneBtions  which  would  occasion  a  great  deal  of  litiga- 
tion? 

A,  I  fear  it  would :  and  I  am  not  aware  of  any  mode  id 
which  such  a  power  could  be  limited  without  raising  ques- 
tionsy  except  by  requiring  the  consent  of  the  trustees  named 
in  the  settlement,  or  of  8ome>  public  officer. 

92.  Q.  Would  you  prevent  waste  being  a  forfeiture  ? 

A.  I  would  abolish  forfeiture  in  all  cases ^^.  I  think  the 
law  of  forfeiture  is  a  very  bad  one,  because  it  frequently  acts 
unfairly. 

93.  Q.  [7.]  Do  you  think  it  would  be  advisable  and  prac- 
ticable so  far  to  alter  the  law  of  waste,  as  to  make  a  limited 
power  of  opening  mines  a  legal  incident  to  a  tenancy  for  life 
in  the  absence  of  any  express  restriction;  and  if  so,  what 
should  the  limits  be  ? 

A,  I  think  it  would  be  advisable  and  practicable  to  give 
to  tenants  for  life,  as  a  legal  incident  in  the  absence  of  an 
express  restriction,  the  power  of  opening  mines ^^.  They  can 
now  work  mines  which  are  openr  and  in  consequence  of  the 
risk  and  expense  of  opening  new  mines,  tenants  for  life  would 
usually  afford  more  benefit  than  injury  to  the  inheritance  by 
discovering  and  working  them. 

94.  Q.  Would  you  extend  to  ecclesiastical  persons  the 
power  of  opening  mines  ? 

A.  I  think  it  desirable  to  give  them  such  a  power,  for, 
according  to  the  present  law,  the  benefit  of  valuable  minerals 
in  lands  belonging  to  the  church  is  lost,  because  no  one  has 
power  to  obtain  them. 

95.  Q.  Does  it  occur  to  you  that  there  should  be  any 
restrictions  or  provisions  as  to  the  investment  of  the  money 
for  the  benefit  of  the  see  ? 

it.  I  think  there  should  be  no  such  restriction.  Accord- 
ing to  the  present  law,  the  produce  of  mines,  in  all  cases,  is 
considered  as  income;  and  as  they  are  necessarily  very 
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uncertaio  in  their  produce,  no  one  would  think  it  worth  while  APPEND, 
to  run  the  risk  and  expense  of  opening  them,  who  was  Qu.95— 98. 
obliged  to  invest  the  produce,  and  to  be  entitled  only  to  the 
income  to  be  derived  from  the  investment. 

96.  Q.  [8.]  Do  you  consider  it  desirable  that  with  regard 
to  existing  s^tlements  and  wills,  where  estates  expressed  to 
be  for  preserving  contingent  remainders  have  been  given  to 
persons  and  their  heirs  generally,  those  estates  should,  by  a 
general  enactment,  be  declared  confined  to  the  life  of  the 
person,  for  protection  against  whose  acts,  the  estate  of /the 
trustees  was  created  ? 

it.  I  do  not  think  this  suggestion  desirable,  because  it 
would  create  an  exception  to  the  rule  of  construction,  which 
allows  of  no  implication  in  a  deed ;  and  the  cases  are  so 
few,  that  they  are  scarcely  worth  providing  for;  especially  if 
the  modes  of  obtaining  conveyances  of  estates,  vested  in 
trustees,  are  to  be  improved.  If  the  power  of  destroying 
contingent  remainders  be  taken  away^^,  there  does  not 
appear  to  me  to  be  any  objection  to  a  general  enactment  for 
remedying  this  mistake,  by  providing,  that  all  estates  created 
for  the  sole  purpose  of  preserving  contingent  remainders, 
where  the  freehold  is  vested  in  the  tenant  for  life,  should 
become  void. 

97.  Q.  You  would  make  that  power  retrospective  ? 

it.  Yes.  I  think  it  may  be  made  retrospective  when  you 
take  away  the  power  of  destroying  contingent  remainders 
which  are  now  in  existence,  and  have  not  been  destroyed ; 
there  would  be  no  longer  any  necessity  for  an  estate  in 
trustees  to  preserve  them^'.  If  forfeiture  be  abolished,  the 
estate  of  the  trustees  will,  in  effect-,  be  rendered  void,  because 
it  can  no  longer  take  effect.  It  has  always  appeared  to  me 
very  difficult  to  explain  the  distinction  which  renders  the 
estate  depending  upon  forfeiture  a  vested  remainder. 

98.  Q.  [9]  If  you  think  this  enactment  necessary,  do  you 
think  there  should  be  any,  and  what  saving  of  cases  in  which 
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APPEND,  the  legal  fee  or  any  intereflt  devised  out  of  it  has  been  ood- 
Qa.       yeyed  ,or  granted  to,  or  in  trust,  for  a  purchaser  for  yaloahle 
consideration  ? 

A,  If  the  estate  be  made  void,  any  saving  will  be  unneces- 
sary. The  only  case  which  at  present  occurs  to  me,  in  which 
any  injury  could  arise  from  rendering  void  the  estate  is,  where 
a  deed  contains,  after  the  limitation  to  trustees  to  preserve, 
not  limited  to  the  life  estate,  a  remainder  to  the  heirs  of  the 
body  or  right  heirs  of  the  tenant  for  life,  and  the  legal  fee  in 
the  trustees  has  made  the  heirs  take  by  purchase  and  not  by 
descent;  but  I  think  that  this  case,  being  of  very  rare  occur- 
rence, and  founded  wholly  on  mistake,  is  not  worth  providing 
for. 

d9.  Q.  What  would  you  do  where  the  estate  was  limited 
to  the  first  taker  for  ninety-nine  years*  with  remainder  i» 
trustees  during  his  Ufe  to  preserve  contingent  remainders  ? 

A.  I  have  made  that  case  an  exception  by  confining  my 
suggestion  to  cases  in  which  the  freehold  is  given  to  the 
tenant  for  life ;  but  if  you  allow  an  Estate  of  freehold  to  be 
created  to  take  effect  in  futuro,  there  will,  I  apprehend  be  no 
objection  to  making  void  the  estate  of  the  trustees. 

100.  Q.  [10.]  Do  you  think  that  [the  usual  power  of] 
distress  [in  settlements  gives  any  power  beyond  that  which 
owners  of  rent  charges  and  their  executors  have  by  the 
statute  32  Henry  VIII.  c.  37.] :  and  [do  you  think  that 
powers  of]  entry  should  be  made  incident  to  ail  rent  charges 
by  way  of  jointure,  and  otherwise,  and  be  extended  to 
executors  for  the  arrears  ? 

A.  I  think  that  the  suggestion  might  be  adopted  with  great 
advantage ;  the  person  entitled  to  the  rent  charge  does  not 
obtain  any  advantage  from  the  power,  but  it  prevents  the 
tenant  from  being  distrained  upon  without  notice  of  the 
demand.  The  power  of  entry  is  extremely  useful;  both 
powers  should  be  extended  to  the  arrears,  and  the  enactment 
of  them  will  not  only  shorten  deeds,  but  will  also  prevent 
the  variety  of  questions  which  arise  on  account  of  the  variety 
of  expressions  in  different  powers  ^*. 
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101.  Q.  [11.]  Do  you  think  it  ad?isable  to  continue  th«  APPEND, 
practice  of  creating  tnist  terms  of  y^ars  for  the  purpose  of       Q^ 

....  V^.  oo  101—105* 

securing  jointures^  portions^  &c.  ? 

A,  In  the  present  state  of  the  law  of  mortgages,  trust 
terms  are  a  very  conyenient  mode  of  security  ^^. 

102.  Q.  With  regard  to  jointures— do  you  think  they  are 
desirable? 

A,  If  the  power  of  entry  and  distress  are  extended  to 
arrears,  a  trust  term  will  still  be  useful  where  the  estate  is 
unproducti?e  or  the  jointure  is  subject  to  prior  estates.  There 
is  no  other  mode  in  the  present  state  of  the  law  in  which 
portions  for  children  can  be  conveniently  secured. 

lOd.  Q.  [12.]  Or  what  do  you  propose  in  lieu  thereof? 

A,  The  only  substitute  which  I  am  aware  of  is  such  a 
charge  as  I  haye  mentioned  in  my  suggestions ;  but  a  new 
mode  of  security  cannot  be  adopted  without  numerous  pro*' 
visions  and  regulations,  and  its  expediency  could  not  be 
ascertained  without  great  consideration. 

104.  Q.  [18.]  Is  it  desirable  that  there  should  be  a  legis- 
lative enactment  for  the  cesser  of  all  terms  similar  to  the  ' 
proviso  for  cesser  in  modern  settlements  ? 

it.  Such  an  enactment  appears  to  me  to  be  desirable; 
because  the  proviso  is  invariably  inserted  in  every  settlement 
and  every  mortgage. 

105.  Q.  [14.]  And  if  so,  should  not  the  legislative  enact- 
ment contain  the  usual  exception  where  trust  estates  have 
been  mortgaged  ? 

A*  I  think  that  some  questions  will  be  raised  with  respect 
to  mortgages,  unless  the  proviso  be  confined,  as  at  present, 
to  the  payment  of  the  money  at  the  time  appointed,  and, 
perhaps  it  is  desirable  -that  it  should  be  limited  with  respect 
to  settlements  in  a  similar  manner.  It  is  of  as  much  conse- 
quence, in  order  to  prevent  difficulty  in  the  alienation  of 
property,  that  the  determination  of  estates  should  be  capable 
of  being  shown  with  as  much  certainty  as  the  creation  of 
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APPEND,  them.     At  present,  no  one  is  satisfied  that  a  term  has  cetfised 
Qu.       |,y  virtue  of  the  proviso  for  cesser,  unless  evidence  be  pro- 

i05— 108.     /        ,    ,         ,  ^        .  ,  .  / 

duced  that  the  trusts  have  become  unnecessary  or  have  been 
performed ;  and  where  the  trust  has  been  for  raising  money 
which  has  been  paid,  the  production  of  the  release  is  re- 
quired*®. 

106.  Q.  [15.]  Do  you  think  that  the  necessity  of  limiting 
cross  remainders  Bt  length  may  be  dispensed  with,  by  a  legis- 
lative enactment,  attributing  the  effect  of  the  usual  form  in 
all  cases  where  an  intention  to  create  cross  remainders  is 
expressed  ? 

A.  I  think  it  very  dangerous  to  admit  implication  of  inten- 
tion as  the  ground  of  construction  of  a  deed  in  any  case. 
However,  the  creation  of  cross  remainders  requires  at  pre- 
sent a  very  long  and  complicated  form,  and  I  think  there 
would  be  no  objection  to  an  enactment  that  the  same  effect 
might  be  given  to  some  more  simple  established  form  of 
words:  and  I  think  that  the  expression  "with  cross  re- 
mainders" might  be  made  technical  words  for  that  purpose  '^. 

107.  Q.  [16.]  Do  you  think  it  advisable  that  no  power  of 
charging  or  appointing  estates  should  be  capable  of  destrue* 
tion,  unless  by,  or  in,  consequence  of  some  act  done  with 
the  intention  of  destroying  it,  or  done  with  some  iutentioa 
inconsistent  with  the  continuance  oi  the  power  so  far  as  such 
inconsistency  may  exist? 

A.  I  think  it  advisable  that  no  power  of  any  description 
should  be  capable  of  destruction  by  any  act  not  intended  to 
destroy  it.  A  grant,  inconsistent  with  the  existence  of  the 
power  must  afford  sufficient  proof  of  such  an  intention. 

108.  Q.  [17.]  Do  you  think  any  mischief  would  arise 
from  making  an  enactment  that  any  powers  may  be  released 
or  extinguished  by  the  donee  by  deed;  and  would  yon 
propose,  in  either  of  those  cases,  any  other  exception  than 
fraud  ? 

A,  It  appears  to  me  that  every  power  might  advantage- 
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•Qftly  be  rendered  ccipable  of  being  released  by  the  donee  APPEND; 
with  the  exception  of  a  power  in  the  nature  of  trusts,  and        Q^* 

"^  "^  108 — 112. 

powers  vested  in  trustees  for  the  time  being ;  and  I  could 
not  propose  any  exception^  other  than  fraud  or  breach  of 
trust*®, 

109.  Q.  Do  you  consider  a  power  of  appointment  among 
children  as  a  power  in  the  nature  of  a  trust? 

it.  I  cannot  consider  any  discretionary  power  sueh  as  a 
power  of  appointing  among  children,  or  of  jointuring  or 
charging,  which  the  party  has  an  option  to  execute  or  not, 
as  a  power  in  the  nature  of  a  trust.  The  distinction  between 
a  power  and  a  trust  may,  I  apprehend,  be  defined  without 
difficulty  by  considering  a  trust  to  be  that  which  a  court  of 
equity  will  perform  if  the  party  himself  does  not.  Trustees 
should  not  be  rendered  capable  of  releasing  powers  so  as  to 
bind  their  successors. 

110.  Q.  [18.]  Would  it  be  expedient  to  enact  that  no 
appointment  under  a  power  should  be  deemed  invalid  on  the 
ground  of  its  being  illusory  ? 

A.  I  think  it  would  be  highly  expedient.  The  difficulty 
arising  from  the  doctrine  of  illusory  appointments  is  one  of 
constant  occurrence :  and  I  have  ventured  to  suggest  that 
every  power  of  distribution  should  be  deemed  exclusive, 
except  where  the  party  creating  the  power  has  declared  that 
no  share  shall  be  less  than  a  certain  amount*^. 

111.  Q.  [10.]  Would  it'be  expedient  to  enact  that  in  all 
cases  of  powers  of  appointment  of  money  amongst  persons 
to  whpm  the  property  is  given  in  default  of  appointment,  no 
one  should  take  any  portion  of  the  unappointed  part,  unless 
the  appointment  should  so  direct,  without  bringing  his  ap^ 
pointed  part  into  hotchpot  ? 

A.  I  think  that  such  a  proviso  would  be  expedient, 
because  a  clause  to  that  effect  is  never  omitted  but  by  mis- 
take^. 

119.  Q'   ^o  you  think  that  if  such  provision  were  made 
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APPEND,  the  clause  would  still  be  inserted  to  give  the  parties  notice 
Q".       of  it? 

112—114. 

it.  I  think  not  Persons  unacquainted  with  the  law 
would  not  imagine  that  when  they  appoint  part  to  one  child, 
it  is  not  to  be  reckoned  as  part  of  the  share  which  the  child 
is  eventually  to  take. 

113.  Q.  Would  you  confine  it  to  money? 

A.  There  appears  to  me  to  be  no  objectiqu  to  extend  it  to 
real  property ;  and  it  is  usually  inserted  where  powers  are 
created  to  appoint  real  estates.  Among  children  it  cannot 
occasion  any  difficulty,  because  it  merely  gives  the  child,  to 
whom  an  appointment  is  made,  the  power  of  election.  If 
the  estate,  or  share  appointed,  is  worth  more  than  the  equal 
share  of  such  child,  he  will  accept  it ;  if  he  think  it  of  less 
value,  he  will  relinquish  it  and  take  with  the  other  children 
as  tenants  in  common. 

114.  Q.  [20.]  Do  you  think  that  all  powers  of  appoint- 
ment of  any  property,  real  or  personal,  to  be  hereafter  exe- 
cuted, should  be  well  executed,  if  executed  by,  and  signed, 
sealed,  and  delivered,  in  the  presence  of  two  witnesses,  who 
shall  sign  their  names ;  or,  if  of  a  testamentary  nature  by  a 
will  made,  as  a  will  of  land  7 

A,  I  think  it  desirable  that  all  appointments  by  virtue  of 
powers  to  be  exercised  by  a  deed,  or  writing  (except  mere 
orders  for  payment  of  money),  should  be  required  to  be 
executed  in  the  same  manner  as  a  deed;  and  that  all  ap- 
pointments under  powers  to  be  exercised  by  a  will  should 
be  required  to  be  executed  in  the  same  manner  as  a  will. 
Forms  of  execution  are  usually  prescribed  in  powers,  because 
the  law  allows  an  appointment,  where  no  form  is  expressed, 
to  be  exercised  by  a  mere  writing*^.  The  solemnities  which 
are  usually  required,  are  intended  to  be  the  same  as  the  law 
requires,  or  as  are  usually  adopted  in  respect  to  deeds  and 
wills.  Therefore,  if  an  appointment  for  passing  an  estate 
could  be  made  only  by  a  deed,  or  a  will,  it  would  be 
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unnecessary  to  require  any  solemnities;    and  the  words  APPEND, 
usually  inserted »  which  frequently  give  rise  to  objections  to       Qu* 
titles,  would  be  omitted  in  future  powers.     With  respect  to 
powers  now  in  existence,  I  feel  great  hesitation  in  recom* 
mending,  that  the  yariety  of  forms  which  are  required  by 
them  should  be  dispensed  with. 

115.  Q.  [21.]  Do  you  think  that  powers  of  appointment, 
to  be  hereafter  created,  should  not  be  executed  in  any  other 
manner,  whatever  other  formalities  the  instrument  creating 
them  may  prescribe  ? 

A.  I  think  it  desirable  to  leave  it  open  to  the  parties  to 
impose  other  forms  and  conditions  upon  the  execution  of 
powers.  I  have  seen  instances  in  which,  to  protect  women 
against  fraud,  or  old  men  in  a  state  approaching  to  imbe- 
cility, from  undue  influence,  it  has  been  required  that  deeds 
should  be  executed  in  the  presence  of  particular  persons ; 
and  in  some  powers  created  by  acts  of  Parliament,  as  well 
as  in  some  powers  created  by  deeds  and  wills,  it  is  required 
that  one  person  shaH  execute  the  appointment  before  it  is 
executed  by  another. 

lie.  Q.  If  there  were  forms  prescribed  by  the  deed, 
would  you  not  leave  it  optional  with  the  donee  of  the  power 
to  take  the  legislative  form  or  that  required  by  the  deed? 

A.  No.  I  think  that  confusion  might  be  created  by  having 
two  different  modes  of  execution.  It  would  sometimes  be 
difficult  to  determine  which  of  them  was  intended  to  be  fol- 
lowed«  If  every  power  were  required  to  be  executed  as  a 
deed  or  a  will,  there  would  be  no  occasion  for  a  legislative 
form ;  and,  as  a  protection  against  fraud  and  forgery,  I  would 
not  allow  any  appointment  to  be  executed  in  a  less  formal 
manner.  I  think  that  there  should  be  no  distinction  between 
the  execution  of  deeds,  wills,  and  appointments ;  no  greater 
restrictions  should  be  required  in  any  case  than  are  neces- 
sary as  a  security  against  fraud:  and  those  which  are 
necessary  in  deeds  and  wills,  must  be  equally  necessary  in 
appointments.  I  see  no  reason  why  parties  should  be 
allowed  to  create  forms  of  alienation  with  slighter  evidence  of 
autiienticity,  tiian  the  law  considers  necessary  in  other  cases. 
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APPEND.  If  it  be  thought  necessary  to  require  that  every  vriU.  should 
Qu«  .     be  attested,  the  owner  of  an  estate  ought  not  to  be  able»  by 
the  creation  of  a  power,  to  enable  hinoiself  to  devise  by  an 
unattested  will^. 

1 17.  Q.  Would  you  say  there  should  be  no  good  execu- 
tion of  a  deed  without  a  witness  ? 

A.  Yes;  if  the  rules  of  evidence  be  improved,  and  a 
deed  could  be  proved  with  as  little  difficulty  and  expense 
as  where  it  is  unattested ;  I  should  like  to  have  the  execu- 
tion of  all  instruments  under  similar  regulations^^.  It  would 
then  be  generally  known,  and  the  mistakes,  which  are 
occasioned  by  the  present  variety  of  modes,  would  be  pre- 
vented. A  power  of  attorney,  to  transfer  money  in  the 
funds,  cannot  be  executed  without  two  witnesses.  I  have 
seen  several  cases  of  great  hardship,  occasioned  by  the 
ignorance  of  testators,  that  three  witnesses  were  required  to 
a  will  of  real  estate.  The  different  mode  of  execution,  on 
account  of  the  nature  of  the  property,  is  universally  allowed 
to  be  absurd;  and  persons  who  have  seen  good  wills  of 
personal  estate  with  one  or  two  witnesses,  are  naturally  led 
to  believe  that  they  may  make  their  own  wills  of  real  property 
in  a  similar  manner  ^^. 

118.  Q.  [22.]  Do  you  think  that  the  facts  of  the  execu- 
tion, and  of  the  attestation  of  the  witnesses,  ought  to  be 
capable  of  being  proved,  in  whatever  form  the  attesting 
clause  may  be  worded  ? 

A.  There  appears  to  be  no  objection  to  making  the  fact 
of  the  execution  capable  of  being  proved,  in  whatever'  form 
the  attestation  may  be  worded.  Such  an  enactment  would 
render  the  proof  of  the  execution  of  powers  and  wills  subject 
to  the  same  regulations  ^. 

110.  Q.  [23.]  Do  you  think  that  this  should  extend  to 
appointments  already  made,  with  any,  and  what  savings  ?    - 

A.  It  would  be  desirable,  and  I  think  unobjectionable,  to 
make  the  alteration  extend  to  appointments  already  made, 
except  where,  in  consequence  of  the  mistake,  the  estate  has 
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been  given  up,  and  held  adversely,  or  where  actual  litigation  APPEND* 
has  been  commenced  ^.  J^^'^ 

J.19— !$?• 

120.  Q.  [24.]  And  the  execution  of  powers  being  so 
simplified,  should  you  think  it  proper,  that,  in  cases  of 
appointments  to  be  hereafter  executed,  Courts  of  equity 
should  not  interfere  to  supply  defective  execution  ? 

A,  If  the  laws  respecting  the  execution  of  powers  were 
so  simplified,  there  would,  I  think,  be  no  pretence  for 
allowing  the  interference  of  a  Court  of  equity;  in  supplying 
defective  executions^.  Where  a  defective  execution  may 
afford  evidence  of  a  contract,  there  is  no  reason  why  such 
contract  should  not  be  enforced  in  the  same  manner  as  if  it 
appeared  by  an  invalid  conveyance. 

121.  Q.  As  against  the  person  taking  in  default  of  the 
execution  of  the  power,  or  merely  as  against  the  donee  of 
the  power  ? 

A,  I  think  only  as  against  the  donee  of  the  power:  the 
case  appears  to  me  to  be  similar  to  that  of  a  tenant  in  tail, 
and  should  therefore  be  governed  by  the  same  rules.  A 
purchaser,  or  mortgagee,  should  ascertain  that  the  appoint- 
ment is  effectual.  If  a  purchaser,  or  mortgagee,  from  a 
tenant  in  tail,  takes  a  bad  conveyance,  he  cannot  compel  the 
issue  in  tail  to  perfect  his  title ;  and  there  seems  no  greater 
reason  why  he  should  be  able  to  enforce  his  contract  against 
persons  entitled  in  default  of  appointment. 

122.  Q.  Suppose  the  case  of  a  man  who  grants  building 
leases  for  ninety-nine  years :  he  enters  into  an  agreement  to 
grant  a  lot  of  land,  and  to  grant  a  separate  lease  of  each 
house  when  built;  suppose  he  dies  between  the  execution 
of  the  agreement  and  the  completion  of  the  houses  ? 

A.  Where  a  party  is  merely  a  tenant  for  life,  with  such  a 
power,  no  prudent  builder  will  begin  to  build  a  house  until 
a  lease  has  been  executed.  Where  the  owner  of  the  ground 
is  tenant  in  fee,  it  is  found  more  convenient  to  take  a  con- 
tract to  grant  leases  when  the  houses  are  built,  in  order  that 
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APPEND,  if  they  are  sold,  the  builder  may  ayoid  the  expense  of  the 
Qu.  lease,  and  the  liability  to  the  rent  and  coTenants,  and  that 
the  ground  rent  may  be  apportioned »  and  there  would  be  no 
difficulty  in  authorizing  tenants  for  life  to  make  such  con* 
tracts,  and  impoweriag  and  requiring  trustees  to  grant  leases 
according  to  them. 

123.  Q.  Supposing  there  is  a  power  to  appoint  land  to 
children,  and  as  to  one  of  the  children  the  donee  of  the 
power  appoints  to  a  trustee  for  that  child,  which  is  bad  in 
law,  but  good  in  equity,  what  would  you  do  in  such  a  case 
as  that? 

A,  I  think  the  difficulties  and  distinctions,  which  are 
created  by  the  interference  of  equity,  in  cases  of  this  d^ 
scription,  are  of  more  importance  than  the  few*  instances  of 
hardship  which  can  be  occasioned  by  the  want  of  it. 

124.  Q.  [25.]  Or  do  you  think  that  the  rules  acted  upon 
by  courts  of  equity,  in  interfering  to  aid  the  defective  execu- 
tion of  powers,  require  any,  and  what  alteration  ? 

A.  I  think  it  desirable,  that  the  interference  of  courts  of 
equity  in  all  such  cases  should  be  prevented. 

125.  Q.  [26.]  The  rule  of  law  being,  that  rents  and 
periodical  payments  of  that  nature  are  not  apportiooable, 
except  under  the  statutes  of  Geo.  TI.,  do  you  think  that 
they  should  be  apportionable — First,  As  between  persons 
having  limited  interests  and  the  persons  in  remainder — 
Secondly,  As  between  the  heir  of  a  person  absolutely 
entitled  and  his  executors, — If  so,  do  you  think  that  the 
apportionment  of  rent  should  be  paid  by  the  tenant,  or  party 
liable  to  the  executors  in  the  first  instance,  or  should  be 
afterwards  accounted  for  by  the  remainderman  or  heir? 

it.  I  do  not  see  any  objection  to  their  being  made  appor- 
tionable in  all  cases;  and  I  think  that  both  parties  shoold 
be  paid  by  the  tenant :  at  all  events,  the  statute  should  be 
extended  to  every  case  in  which  a  lease  determines  by 
death. 

120.  Q.  [27.]  Do  you  see  any  objection  to  making  the 
usual  power  of  granting  leases  at  rack  rent  a  legal  incident 
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to  estates  for  life,  or  determinable  with  life  under  settlements  APPEND, 
or  wiilsy  in  the  absence  of  any  provision  to  the  contrary  7  Q^ 

it.  To  make  the  usual  powers,  legal  incidents  would  be 
advantageous,  in  diminishing  the  length  of  deeds  and  ab- 
stracts, and  in  preventing  questions  which  are  occasioned 
by  the  variety  of  expressions  and  the  clerical  errors  which 
occur  in  different  powers ;  and  it  appears  to  me,  there  can 
be  no  objection,  in  the  absence  of  any  provision  to  the 
contrary,  to  make  the  power  of  leasing  at  rack  rent,  for  a 
limited  number  of  years,  a  legal  incident.  Such  leases  are 
usually  limited  to  twenty-one  years  ^. 

127.  Q.  Do  you  think  any  exception  should  be  made 
with  respect  to  the  mansion-house  and  pleasure-grounds  ? 

A.  Such  cases  may  be  left  to  be  provided  for  by  the 
settlement,  for  it  would  be  impracticable  to  make  proper 
regulations  for  different  cases  by  any  statutory  exception. 

128.  Q.  [28.]  Do  you  think  it  would  be  advisable,  that 
any  power  to  grant  repairing  leases  of  houses  and  buildings 
should  be  made  a  legal  incident  to  such  estates  under 
settlements  or  wills,  in  the  absence  of  any  provision  to  the 
contrary,  and  in  what  terms  should  they  be  granted  ? 

A,  I  also  think  there  can  be  no  objection  to  making  the 
power  of  granting  repairing  leases  a  legal  incident  The 
term  to  which  they  should  be  limited  might  be  forty  years. 
I  think,  that  the  power  of  granting  building  leases  should  be 
put  under  the  same  regulations  as  the  power  of  sale  and 
exchange,  and  should  not  be  exercised  by  the  tenant  for 
life  without  requiring  some  consent,  in  order  to  protect  the 
inheritance  ^. 

129.  Q.  Should  a  power  be  given  to  a  tenant  for  life  to 
apportion  rents,  with  the  consent  of  the  tenants  of  the  dif- 
ferent houses  subject  to  one  rent  ? 

A.  It  would  be  a  very  useful  power;  and,  I  think,  it 
would  be  still  more  advantageous  to  empower  the  tenant 
for  life  to  accept  a  surrender  of  a  lease,  and  to  grant  sepa^ 
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APPEND,  rate  leases  of  different  parts  of  the  estate  upon  the  like 
Qa.        terms;  for  the  objectioii  to  titles  is  not  so  important  with 

189  130 

'  *  respect  to  the  rent,  as  it  is  with  regard  to  the  covenants; 
because,  forfeiture  for  nonpayment  of  rent  is  relje?ed  against 
in  equity.  When  a  lease  comprises  seyeral  houses,  and 
contains  a  covenant  to  ensure  or  repair,  every  purchaser,  of 
one  or  more  of  the  houses,  is  at  the  risk  of  losing  his  estate 
by  the  neglect  of  the  owner  of  any  other  of  the  houses,  and 
he  cannot  obtain  any  relief.  If  a  tenant  for  life  were  em- 
powered to  subdivide  the  property,  and  to  grant  separate 
leases,  every  part  owner  would  have  his  own  lease,  and  his 
title  would  be  rendered  simple  and  secure. 

130.  Q.  [29.]  Is  it  practicable  to  make  a  power  of 
enfranchising  copyholds,  and  customary  estates  of  all  kinds, 
an  inseparable  legal  incident  to  estates  for  life,  or  deter- 
minable with  life  under  wills  and  settlements  ?  Would  you 
have  such  enfranchisement  authorized,  either  for  a  rent 
charge,  or  for  a  sum  of  money;  and,  in  the  latter  case, 
would  you  have  the  money  paid  either  to  trustees,  to  be 
named  in  the  will  or  settlement,  or  into  the  Bank,  in  the 
name  of  the  accountant-general  of  the  Court  of  Chancery, 
and  to  be  applied  in  the  same  manner  as  now  usually 
directed  in  marriage  settlements  ? 

A.  The  object  of  abolishing  copyholds  is  so  important, 
that  I  consider  the  suggestion  to  be  a  very  advantageous 
one^.  If  it  be  thought  improper  to  allow  the  tenant  for 
life  to  enfranchise  for  his  own  benefit,  the  consideration 
may  be,  either  a  part  of  the  land,  or  a  rent,  or  may  be 
money  paid  to  the  trustees,  or  paid  into  the  Bank,  to  be 
applied  under  the  directions  of  the  Court  of  Equity  in  the 
manner  alluded  tt>  by  the  question.  If  it  be  not  considered 
right  to  trust  a  tenant  for  life  with  the  power  of  enfran- 
chising, there  can,  I  apprehend,  be  no  objection  to  such  a 
power  being  given  to  trustees  or  a  public  ofiicer^^,  with  the 
consent  of  the  tenant  in  possessions^. 

3^  P.  29.  140.  31  p.  39.  j»  p.  141, 


SETTLEMENt.  Xlv 

131.  Q.  [30.]    Is  it  practicable  to  make  a  power  of  APPEND, 
partition  an  inseparable  legal  incident  to  estates  for  life,  or        Qu. 
determinable  on  liyes,  in  undivided  shares  under  wills  and 
settlements,  with  the  usual  power  to  give  and  receive  money 

for  equality  of  partition,  with  the  same  direction  as  to  money 
received  for  equality  of  partition,  as  suggested  with  respect 
to  the  enfranchisement  of  copyholds  ? 

A.  The  importance  of  assisting  partition  is  almost  as  great 
as  that  of  facilitating  enfranchisement,  and  similar  regular 
lions  should,  I  think,  be  adopted  with  respect  to  each. 
Some  better  provision  is  necessary  to  enable  partition  to  be 
made,  notwithstanding  the  infancy  or  other  incapacity  of 
some  of  the  parties,  especially  in  gavelkind  land ;  and  the 
shares  might  be  equalized  by  a  rent,  or  by  money  paid  to 
trustees  or  into  a  court  of  equity  ^\ 

132.  Q.  [31.]  Would  you  extend  the  above  proposed 
legal  incidents,  or  any  and  which  of  them,  to  the  guardians 
of  infants  seised  for  life  in  tail  or  in  fee  ? 

A»  I  would  extend  the  powers  which  have  been  men- 
tioned to  guardians  of  infants.  They  are  usually  given  to 
them  in  settlements^. 

133.  Q.  [32.]  Would  you  make  the  usual  power  of  sale 
and  exchange  a  legal  incident  to  a  tenancy  for  life,  in  the 
absence  of  any  express- provision  to  the  contrary,  with  the 
usual  power  to  give  and  receive  money  for  equality  of 
exchange,  and  the  same  direction  as  to  purchase  money,  or 
money  received  for  equality  of  exchange,  as  suggested  with 
respect  to  the  enfranchisement  of  copyholds  ? 

A,  To  the  powers  of  sale  and  exchange^,  and  the  power 
of  granting  building  leases  ^,  some  consent  ought  to  be  neces- 
sary; and  it  may  be  thought  proper  to  require  the  same 
protection  in  powers  of  enfranchisement  and  partition. 
Powers  are  usually  given  to  trustees  with  the  consent  of  the 
tenant  for  life;  and  it  is,  I  think,  most  proper  that  they 
should  be  vested  in  trustees,  except  in  cases  where  they  may 
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APPEND,  be  exercised  by  die  tenant  for  life  widiout  any  controL  Hie 
Qu*  appointment  of  a  public  trustee,  to  act  where  there  are  no 
other  trustees,  would  be  useful^,  or  such  power  might  be 
given  to  a  Master  m  Chancery  or  the  Principal  of  a  Register 
Office.  There  can  be  no  reason  to  extend  the  power  of  sale 
and  exchange  to  the  guardians  of  infants. 

134.  Q.  [33.]  What  do  you  consider  to  be  the  eases,  ia 
which  a  party,  dealing  with  a  trustee,  is  bound  to  see  to  the 
application  of  trust  money  ? 

it*  A  great  difference  of  opinion  preyails  with  respect  to 
this  question.  In  practice  it  is  generally  considered,  that 
trustees  are  not  authorized  to  give  an  effectual  receipt, 
except  where  the  party  paying  the  trust  money  has  no 
means  of  ascertaining  the  persons  who  are  entitled  to  it,  as 
if  it  is  payable  to  creditors  under  a  general  charge  of  debts ; 
or  where  the  money  is  payable  under  a  trust  for  sale,  and 
the  parties  beneficially  entitled  being  infants,  or  under  some 
other  incapacity,  are  not  competent  to  give  a  discharge. 

135.  Q.  [34.]  Do  you  not  think  it  advisable,  that  in  all 
cases  the  receipt  of  the  trustees  should  be  a  good  discharge 
for  the  trust  money  ? 

A,  T  think  such  a  provision  is  very  desirable.  The  rule 
which  renders  it  necessary  is  one  of  the  instances  in  which 
the  interference  of  equity  has  been  most  prejudicial.  If  the 
usual  clause  for  the  same  object  be  omitted  in  a  deed,  it  is 
always  considered  a  very  gross  mistake  ^. 

136.  Q.  [35.]  Referring  to  the  precedent  of  the  clauses 
for  the  indemnity  and  reimbursement  of  trustees,  contained 
in  Mr.  Sanders'  work  on  Uses  and  Trusts,  as  the  usual 
clauses  inserted  in  settlements — do  you  think  that  they 
protect  the  trustees  in  any  respect,  in  which  they  would  not 
be  protected  without  those  clauses  ? 

A,  The  clauses  appear  to  me  to  have  no  effect,  except 
that  of  making  trustees  acquainted  with  their  liabilities.  I 
think  that  the  duties  and  liabilities  of  trustees  require  much 
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consideration ;  the  rules  respecting  them  are,  in  many  cases,  APPEND. 
cruelly  severe.  They  are  liable  if  they  neglect  to  sue,  or  to  Q^* 
obtain  renewals,  or  to  do  other  acts  requiring  expense^  ^ 
which  may  make  them  liable  to  costs»  without  an  oppor- 
tunity of  being  reimbursed.  And  the  rule,  that  a  trustee  is 
never  to  have  an  allowance  for  his  trouble,  also  appears  to 
me  to  want  some  modification.  If  they  had  a  reasonable 
compensation,  they  would  not  so  frequently  employ  soli- 
citors. I  ha?e  ventured  to  recommend  the  appointment  of 
some  public  trustee,  in  whom  parties  might  confide  if  they 
thought  proper,  and  who  might  be  made  a  corporation,  in 
order  to  render  unnecessary  conveyances  to  new  trustees. 
Many  persons  are  injured  by  the  caprice  or  ignorance  of 
trustees,  which  induces  them  not  to  act  in  proper  cases, 
and  breaches  of  trust  are  often  committed  by  trustees  who 
are  not  aware  of  their  duty  ^. 

137.  Q.  [36.]  Do  you  think  it  advisable  or  desirable 
that  there  should  be  a  declaratory  enactment,  with  respect 
to  the  liability  and  rights  of  trustees,  following  the  usual 
clauses  inserted  in  settlemeuts,  for  their  indemnity  and 
reimbursement? 

A.  I  think  it  desirable  that  there  should  be  a  declaratory 
enactment  with  respect  to  the  rights  and  liabilities  of  trustees, 
because  there  are  no  means  by  which  trustees  can  ascertain, 
without  considerable  difficulty,  their  powers  and  duties  ? 

188.  Q.  [37.]  Do  yon  think  it  would  be  expedient  to 
enact,  that,  on  the  appointment  of  new  trustees,  the  act  of 
appointment  should  vest  the  trust  estates  in  the  new  trustees 
without  any  actual  conveyance  or  assignment  providing  for 
admittance  in  the  case  of  copyholds? 

it.  I  think  that  such  a  provision  would  be  expedient 
where  a  Hew  trustee  is  appointed  in  consequence  of  the 
death  of  a  former  trustee ;  but  when  such  an  appointment  ia 
made  upon  resignation  or  going  abroad,  or  other  incapacity, 
some  evidence  of  the  fact  must  be  required,  and  none  can 
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APPEND,  be  so  satisfactory  as  the  conyeyance  by  the  resigtiiog  trustee. 
Qu.  The  appointment  of  new  trustees  is  usually  vested  in  the 
tenant  for  life ;  and  if  the  estate  were  made  to  vest  in  the 
new  trustee,  upon  his  appointment  in  a  case  of  resignation 
or  refusal  to  act,  without  any  evidence  of  that  fact  being 
necessary,  the  tenant  for  life  would  hav^the  power  of  turning 
out  the  trustees  whenever  they  did  not  act  according  to  his 
wishes^. 

139.  Q.  [38.]  .Would  you  extend  the  provision  to  future 
appointments  under  existing  settlements^ 

il.  I  am  not  aware  of  any  objection  to  extend  the  same 
provision  to  future  appointments  under  existing  settlements, 
where  the  old  trustee  has  died. 

140.  Q.  [39.]  Do  you  think  it  would  be  advisable  to 
create  a  general  power  of  appointing  new  trustees  under  any 
existing  or  future  deed  or  will,  in  the  absence  of  particular 
provisions  in  the  deed  or  will  ? 

A,  I  think  it  very  desirable  to  create  a  general  power  of 
appointing  new  trustees  under  any  existing  or  future  deed  or 
will,  in  the  absence  of  a  particular  provision ^^. 

141.  Q.  [40.]  Would  you  vest  the  power  in  the  surviving 
or  continuing  trustee  or  his  personal  representatives ;  or  in 
the  re^iriug  trustee  or  the  personal  representative  of  a  trustee 
dying :  and  in  the  event  of  all  the  trustees  declining  at  once, 
might  they  not  have  the  power  of  appointing  their  successors  ? 

A.  I  would  vest  it  according  to  the  usual  provision  in  the 
surviving  or  continuing  trustee  or  his  personal  represeuta- 
tives,  with  the  consents  mentioned  in  the  next  question ;  and 
wher^  all  the  trustees  decline  to  act,  I  would  give  to  the  re- 
signing  trustees,  the  power  of  appointing  their  successors. 

142.  Q.  [41.]  Do  you  think  it  would  be  a  proper  and 
sufficient  giiard  to  require  the  consent  of  the  parties  having 
the  first  beneficial  interest  being  adult  and  in  England,  or  if 
they  shall  exceed  three  in  number,  then  of  any  three  of  them? 

A.  I  think  it  would  be  sufficient  to  require  the  consent  of 
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the  person  or  persons  first  beneficially  interested,  being  adult  APPEND, 
and  in  England.     In  the  cases  of  creditors  or  other  classes        Qu. 
of  persons,  I  think  that  no  consent  should  be  necessary.  ~~ 

143.  Q.  [42.]  Or  would  you  Test  the  power  in  those  who 
have  been  suggested  above  as  the  consenting  parties  ? 

A.  I  think  the  power  might  be  confided  more  safely  to 
the  trustees,  and  it  is  given  to  them  by  the  usual  provisions 
in  settlements  and  wills. 

144.  Q.  [43.]  And  in  cases  which  the  legislative  enact- 
ment might  not  otherwise  provide  for,  might  not  the  Court  of 
Chancery  have  the  power  of  appointing  new  trustees  to  be 
exercised  upon  petition  in  a  summary  way  ? 

A.  It  appears  to  me  to  be  unnecessary  to  resort  to  the 
Court  of  Chancery.  I  think  some  public  officer,  for  instance 
one  of  the  masters,  might  have  the  power  of  appointing  a  new 
trustee^. 

146.  Q.  Might  it  not  be  given  to  any  of  the  masters  7 
A,  I  should  prefer  the  appointment  of  one  master,  because 
he  would  be  more  likely  to  exercise  sound  discretion  and 
act  upon  a  regular  principle.  At  present  when  a  petition  is 
presented,  and  referred  to  the  master,  he  seldom  makes  any 
odier  inquiry  than,  whether  the  person  proposed  be  objected  to. 

146.  Q.  [44.]  Or  do  you  think  it  advisable  that  the  Court 
of  Chancery  should  be  resorted  to  in  all  cases,  not  provided 
for  by  the  deed  or  will ;  the  coiirt  being  authorized  to  pro- 
ceed upon  petition  in  a  summary  way  ? 

A.  I  think  it  desirable  that  the  trouble  and  expense  of  an 
application  to  the  court  should  be  avoided. 

147.  Q.  [45.]  Do  you  think  that  trustees  should  have  the 
power  of  resigning  vnthout  the  appointment  of  successors  ? 

A.  It  would  not  be  practicable  to  allow  trustees  to  get 
rid  of  their  duties  without  the  appointment  of  successors, 
unless  the  trust  estates  or  funds  be  vested  by  their  resignation 
in  some  public  officer. 
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APPEND. 

148^150.  FINES  AND  RECOVERIES  ^ 

148.  Q.  What  inconvenienees  hare  you  observed  to 
arise  from  the  present  mode  of  levying  fines  and  snffering 
recoveries  ? 

A,  The  principal  inconveniences  are, — the  expoise  and 
trouble  occasioned  by  their  complicated  and  fictitious  pro- 
ceedings— the  necessity  of  having  a  deed  to  connect  them 
with  the  estate  and  to  direct  their  operation — the  numerous 
and  intricate  questions  of  law  respecting  their  validity,  which 
arise  from  slight  varieties  and  mistakes  in  their  technical 
forms — their  injurious  effects  in  creating  tortious  estates,  and 
destroying  interests  and  powers  contrary  to  the  intentions  of 
the  parties — and  the  impossibility  of  suffering  a  recovery, 
except  during  term  time.  I  have  stated  the  inconveniences, 
which  arise  from  fines  and  recoveries,  more  fully  in  the 
Suggestions  which  I  sent  to  the  Commissioners  '. 

148.  Q.  Are  there  not  great  expenses  incurred  by  the 
parties,  with  litUe  or  no  advantage  to  the  revenue? 

A.  Yes.  The  costs  occasioned  by  the  necessary  trouble 
of  the  solicitors  are  very  great ;  and  the  fines  are  enormous. 
I  have  heard  of  an  alienation  fine  which  amounted  to  £.4000. 
I  have  understood  that  the  fines  have  been  granted  by  the 
Crown,  and  that  most  of  them  are  the  property  of  ecclesias- 
tical and  other  corporations. 

150.  Q.  Are  they  often  erroneous? 

A.  They  are  very  often  erroneous.  Some  mistakes  are 
.  allowed  to  be  corrected  where  the  deed  furnishes  clear 
evidence  of  them ;  and  applications  for  that  puipose  are 
frequentiy  made  to  the  Court  of  Common  Pleas.  Errors  in 
the  parcels  are  often  rectified;  but  a  mistake  in  a  name 
cannot  be  amended.  A  case  was  lately  before  me,  in  which 
the  vendor's  solicitor,  whose  business  it  is  to  obtain  the  fine, 
having  asked  the  purchaser  his  name,  but  mistaken  it,  had 
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caused  the  fine  to  be  levied  to  him  by  the  name  of  Joseph  APPEND* 
instead  of  James,  and  the  vendor  was  obliged  to  incur  the       Q^* 
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expense  of  another  fine.  I  have  known  four  recoveries 
suffered  to  bar  an  estate  tail  on  account  of  technical  errors 
in  the  three  first  of  them  '. 

151.  Q.  [1.]  Do  you  think  that  the  purposes  for  which 
lines  and  recoveries  are  now  levied  and  suffered,  or  any  of 
them»  could  be  attained  by  more  simple  and  less  expensive 
modes  of  assurance  ? 

A,  I  think  that  all  such  purposes  might  be  attained  in  a 
more  simple  and  less  expensive  mode  by  a  deed^. 

162.  Q,  [2.]  Do  you  see  any  objection  to  a  married 
woman  being  allowed  to  convey  her  estate  or  release  her 
right  to  dower  in  her  husband's  estate,  by  deed  ? 

A^  I  see  no  objection.  A  married  woman  may  now 
convey  by  deed  enrolled  with  a  private  examination  by  the 
custom  of  London  and  other  places ;  and  also  in  most  of  the 
West  India  islands  and  other  colonies  ^. 

153.  Q.  [3.]  Are  there  any  cases  (other  than  those  of 
appointments  under  powers),  in  which  you  would  allow  her 
deed  to  operate  for  those  purposes  without  her  husband's 
concurrence  ? 

A.  There  are  no  cases  (other  than  those  of  appointment 
under  powers,  including  dispositions  of  her  separate  property), 
in  which  I  think  her  deed  ought  to  be  allowed  to  operate 
without  her  husband's  concurrence,  unless  it  cannot  be 
obtained  on  account  of  his  lunacy,  absence  abroad,  or  other 
disability ;  and  in  such  cases,  I  think  that  the  deed  of  the 
wife  might  be  effectual  without  the  concurrence  of  the  hus- 
band, where  it  does  not  affect  his  interest. 

154.  Q.  [4.]  Do  you  think  that  the  wife  should  undergo 
any  private  examination  as  to  her  consent^  ? 

A.  I  think  that  she  should  be  examined  to  prevent  the 
husband  from  exercising  any  improper  influence,  or  from 
misleading  her.     An  attempt  to  induce  a  woman  to  execute 
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APPEND,  a  deed,  by  telling  her  that  its  object  is  different  from  its  real 

Qu.       purpose,  is  not,  I  belieye,  an  uncommon  occurrence. 

~  155  and  156.  Q.  [5.^  What  mode  of  examination  woold 

you  suggest?     [6.]  Would  you  continue  the  present  mode 

of  examination  by  a  Judge,  or  Commissioners  appointed  for 

the  occasion  by  a  court? 

A.  I  certainly  would  not  continue  the  present  mode  of 
examination  by  a  Judge  or  Commissioners^:  women  fre- 
quently stand  too  much  in  awe  of  the  Judges,  and  the  usual 
examination  by  Commissioners  is  often  treated  as  a  mere 
matter  of  form.  I  think  it  is  necessary  that  the  examination 
should  be  taken  by  some  respectable  and  disinterested 
persons. 

157.  Q.  [7.]  Or  do  you  think  it  would  be  preferable  to 
have  standing  commissioners  in  London  and  in  the  provincial 
towns  ? 

A,  It  does  not  appear  to  me  to  be  very  material,  whether 
such  persons  be  official  as,  justices  of  the  peace,  masters  in 
chancery,  officers  of  a  register,  or  the  clergymen  of  parishes, 
or  commissioners  appointed  for  the  purpose^.  If  commis- 
sioners be  appointed,  most  of  them  would,  probably,  be 
solicitors ;  and  it  would  be  important  to  take  care  that  they 
were  not  interested  as  solicitors  of  the  parties.  Upon  the 
whole,  perhaps,  standing  commissioners  would  be  preferable. 
There  are  many  provincial  barristers  who  might  advantage- 
ously be  appointed. 

158.  Q.  [8.]  By  whom  do  you  think  such  commissioners 
should  be  appointed,  and  on  what  footing  ? 

A.  I  think  they  should  be  appointed  by  the  Lord  Chan- 
cellor, or  some  great  law  officer.  They  should  be  respon- 
sible, aud  their  fees  should  be  regulated. 

159.  Q.  Would  you  have  the  Masters  in  Chancery  take 
the  examinations  in  London  ? 

A.  They  would  be  very  proper  persons:  but  I  think  it 
would  be  desirable  to  have  some  others  added  to  them  for 
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the  purpose  of  going  to  the  residences  of  parties  where  it  APPEND, 
might  be  necessary;   and  if  a  register  be  established,  some       Qa* 
of  the  officers  belonging  to  it  might  be  appointed  for  that 
purpose. 

160.  Q.  Do  you  think  one  commissioner  would  be  suffi- 
cient ? 

A,  The  only  object  is  to  guard  against  improper  inOuence 
and  fraud;  and  I  think  that  one  respectable  person  would 
be  sufficient  for  that  purpose. 

161.  Q.  [9.]  What  evidence  should  there  be  of  the  con- 
sent haying  been  properly  given,  and  how  should  it  be 
preserved  ? 

A.  I  think  the  best  evidence  would  be  an  indorsement 
upon  the  deed  signed  by  the  examining  party  and  attested 
by  a  witness.  If  a  general  Register  Office  be  established,  the 
certificate  of  examination  should  be  registered. 

162.  Q.  Do  you  think  there  might  be  a  seal  of  office 
affixed  which  should  be  evidence  of  its  authenticity  ? 

A.  I  think  that  in  all  cases  a  seal  of  office  is  less  desir- 
able evidence  than  a  signature  attested  by  a  witness ;  be- 
cause a  seal  of  office,  particularly  if  it  be  intrusted  to  a 
number  of  commissioners,  would  be  liable  to  be  within  the 
power  of  other  persons.  The  punishment  of  forgery  is  a 
sufficient  protection  against  a  fictitious  signature. 

163.  Q.  Would  you  propose,  that  it  should  be  admitted 
by  the  officers  in  the  Register  Office,  and  signed  by  them  ? 

A,.  If  there  were  a  list  of  the  commissioners,  with  their 
signatures,  at  the  Register  Office,  additional  protection  would 
be  afforded,  by  requiring  that  the  signature  should  be  exr 
amined  and  verified  by  the  officers. 

164.  Q.  [10.]  Do  you  think  that  the  private  exami- 
natiou  might  be  dispensed  with  where  the  wife  was  a  mere 
trustee  without  any  beneficial  interest? 

A,  I  think  it  might. 

165.  Q.  Do  you  think  that  more  convenience  would 
arise  from  allowing  that  exception,  than  inconvenience  from 
breaking  in  upon  the  uniformity  of  the  rule? 
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Append.  a.  I  think  it  would  produce  conyeDience,  aod  do  incon- 
^*  renieoce.  Many  unnecessary  forms,  and  some  additional 
eipense,  would  be  saved  by  it ;  and  the  practice  of  conrey- 
ancing  is  always  so  careful,  that  no  danger  can  be  appre- 
hended of  the  examination  not  being  taken  in  every  case 
in  which  it  might  be  necessary. 

166.  Q.  [11.]  Would  you  recommend  that  the  substitute 
should  have  the  same  operation  that  fines  now  have  in  all 
or  any  of  the  following  cases  ? 

In  creating  estates  by  wrong  ^ — 
In  extinguishing  rights  and  powers  ^^ — 
In  extinguishing,  according  to  the  opinion  of  some, 
contingent  and  executory  interests — 

Or  in  operating  by  estoppeP^  in  any  other  respect; 
and 

In  occasioning,  if  levied  by  tenants  for  life  or  for 
years,  a  forfeiture  of  their  estates  ^'. 
A.  I  think  a  substitute  should  not  have  the  same  effect 
as  a  fine,  in  creating  estates  by  wrong,  or  in  operating  as  a 
forfeiture  (and  I  have  ventured  to  recommend  the  abolition 
of  all  tortious  estates  and  forfeiture^'},  or  in  extinguishing 
rights,  or  contingent  or  executory  interests,  contrary  to  the 
intention  of  the  parties  where  the  deed  would  not  operate  as 
a  release,  or  in  operating  as  an  estoppel  in  any  respect 
where  any  other  deed  ought  not  to  operate  by  way  of 
estoppel  ^*. 

167.  Q.  [12.]  Do  you  consider  that  it  would  be  an 
objection  to  the  abolition  of  fines,  as  a  common  assurance, 
that  the  operation  of  the  statutes  of  nonclaim  would  thereby 
be  lost? 

A,  I  consider  it  to  be  one  of  the  greatest  advantages  of 
the  abolition  of  fines,  that  it  will  get  rid  of  the  unjust  and 
anomalous  bar  by  nonclaim  '^. 

168.  Q.  [Id.]    Would  you  recommend  that  the  same 
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operation  should,  under  some  circumstances,  be  given  to  APPEND;. 
the  mode  of  assurance  to  be  substituted  for  a  fine?  Qu. 

A,  I  think  there  are  no  circumstanees,  under  which  it  is 
expedient  that  the  same  operation  should  be  given  to  the 
substitute. 

169.  Q.  Do  you  think  that  absolute  possession  for  a 
limited  time,  is  the  only  rational  foundation  for  a  bar  ? 

A,  Yes.  And  if  the  time  of  limitation  were  made 
certun  and  uniform,  there  could  be  no  necessity  for  any 
other  bar. 

170.  Q.  [14.]  In  case  you  should  be  of  opinion,  tiiat 
the  substitute  for  fines  should  have  the  operation  of  barring  by 
nonclaim,  for  the  protection  of  bon^  fide  purchasers,  would 
the  establishment  of  a  general  registry,  which  should  be 
made  notice,  alter  your  opinion  in  this  respect  ? 

A.  I  think  a  general  registry  would  remove  every  pre- 
tence for  the  necessity  of  a  bar  by  nonclaim. 

171.  Q.  [15.]  Would  you  allow  a  tenant  in  tail,  whether 
in  possession  or  not,  to  bar  his  issue  by  deed  ? 

it.  I  am  not  aware  of  a  sufficient  reason  for  taking  away 
the  power  which  is  at  present  allowed  to  a  tenant  in  tail  of 
barring  his  issue ;  and  I  think  that  a  deed,  declaring  such 
intention,  might  be  advantageously  substituted  for  a  fine  ^^. 

172.  Q.  Do  you  think  that  it  would  be  expedient  to 
abolish  base  fees  ? 

A.  I  doubt  whether  it  would  be  practicable  or  expedient 
to  abolish  base  fees;  and  the  inconvenience  of  continuing 
them  would  be  of  no  importance,  if  better  means  were 
adopted  for  barring  remainders  after  base  fees.  If  base 
fees  be  abolished,  I  do  not  see  what  power  you  could  give 
to  tenants  in  tail  in  remainder. 

173.  Q.  Do  you  think  you  might  give  them  a  power  of 
doing  acts  with  regard  to  their  estate,  as  against  their  issue 
generally,  in  favour  of  wife  and  children  ? 

it.  Such  a  power  would  be  useful,  if  their  present  right  of 
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APPEND,  alienation  were  taken  away ;  but  they  may  now  make  any 
Qu.  disposition  binding  upon  their  issue:  and  it  is  my  impres- 
sion, and  I  think  it  is  the  feeling  of  the  public,  that  the 
power  of  alienation  should  rather  be  increased  than  dimi- 
nished. A  power  of  alienation  in  favour  of  a  wife,  as 
against  the  persons  entitled  in  remainder,  would,  in  some 
cases,  be  very  desirable ;  for  a  tenant  in  tail  in  remainder 
cannot  make  a  jointure  which  will  be  valid  in  case  of  the 
failure  of  his  issue;  and  therefore  the  time  when  a  treaty 
and  arrangement  is  usually  entered  into  between  the  tenant 
in  tail  in  remainder  and  the  tenant  for  life  is,  when  the 
tenant  in  tail  in  remainder  is  desirous  of  marrying  and 
making  a  settlement;  and  when  the  tenant  for  life  (being 
a  stranger)  has  no  interest  in  the  marriage,  he  should  not,  I 
think,  have  power  to  prevent  it. 

174.  Q.  Do  not  you  think  the  creation  of  base  fees  is, 
to  some  extent,  an  impediment  to  alienation,  because^if  man 
may  not  be  able  to  make  a  good  title  ? 

A.  The  existence  of  remainders  after  base  fees  is  an 
impediment  to  alienation,  and  at  present  one  of  the  chief 
causes  of  the  great  length  of  abstracts,  and  of  the  insecurity 
of  titles;  but  I  have  suggested  that  the  remainders  might 
be  destroyed  before  they  can  occasion  any  inconvenience, 
by  declaring  that  the  base  fee  shall  be  enlarged  into  a  fee 
simple,  when  the  party  who  created  the  base  fee  might  have 
barred  the  remainder,  or  that  the  remainders  shall  be  barred 
when  the  possession  under  the  base  fee  shall  have  lasted  for 
the  period,  which  shall  be  made  a  bar  to  adverse  rights 
under  the  statute  of  limitations. 

175.  Q.  Do  not  you  think  that  mischief  frequently  arises 
from  the  tenant  in  tail  in  remainder,  who  is  in  fact  the  heir 
apparent,  being  allowed  to  bar  his  issue  and  to  create  a 
base  fee? 

A,  I  think  that  the  mischief  which  arises  from  this  power 
is  not  frequent  or  important;  and  evils  of  the  same  nature 
would  take  place  if  the  power  were  abolished.  There  is 
great  difficulty  in  raising  money  by  sale  of  a  base  fee  in 
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remunder,  even  with  all  the  facilities  and  securities  which  APPEND. 
are  afforded  by  insurance  offices,  because  the  purchaser  will  Qu*  175. 
have  nonreturn  for  his  money,  if  the  base  fee  should  deter- 
mine before  it  comes  into  possession;  and  if  the  power  of 
disposition  were  abolished,  the  tenant  in  tail  in  remainder 
would  have  but  little  more  difficulty  in  raising  money  upon 
post  obit  and  other  securities  upon  his  espectancy,  because 
it  cannot  be  defeated  by  the  tenant  for  life.  The  difficulty 
and  loss  of  selling  a  base  fee  in  remainder,  are  syfficient  to 
prevent  any  prudent  person  from  attempting  it;  and  any 
person,  whose  imprudence  or  necessities  might  induce  him 
to  make  such  a  sacrifice,  would  not  hesitate  to  obtain 
money  upon  rather  more  disadvantageous  terms,  by  post 
obit  securities.  It  is  impossible  to  prevent  such  transac- 
tions; and  the  impediments  which  the  law  has  thrown  in 
the  way  of  the  sale  of  annuities  and  reversionary  interests, 
has^een  found  only  to  injure  those  whom  they  were 
intended  to  protect,  because  they  merely  lessen  the  amount 
of  the  money  which  can  be  obtained  for  them,  by  diminish- 
ing the  number  of  purchasers  and  increasing  the  risk.  The 
evils  occasioned  by  the  restraint  upon  the  power  of  aliena- 
tion of  a  tenant  in  tail  in  remainder,  where  the  tenant  for 
life  is  a  stranger,  appear  to  me  to  be  more  frequent  and 
important  than  the  mischief  which  arises  from  his  present 
power  of  disposition.  I  have  met  with  only  one  instance  of 
a  sale  by  a  tenant  in  tail  in  remainder,  where  the  tenant  for 
life  was  his  father ;  but  I  have  seen  several  cruel  cases,  in 
which  large  sums  of  money  have  been  extorted  by  a  tenant 
for  life,  for  his  concurrence  in  barring  the  remainders ;  and 
I  have  known  some  cases,  in  which  the  tenant  in  tail  in 
remainder  has  been  kept  in  straitened  circumstances,  and 
has  been  unable  to  educate  his  family  suitably  to  the  rank 
which  the  estate  must  give  them  in  society,  because  he  was  too 
prudent  to  submit  to  the  large  terms  demanded  by  the  tenant 
for  life,  or  the  sacrifice  which  was  necessary,  in  order  to 
obtain  money  by  sale  of  the  base  fee.  I  think  that  where 
the  tenant  in  tail  cannot  expect  to  be  maintained  by  the 
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APPEND,  tenant  for  life,  his  power  of  alienation  sboald  be  increased, 
Qo-       as  asainst  the  persons  entitled  in  remainder. 

175— "180 

176.  Q.  Do  not  you  think  that  power  might  be  allowed 
to  him  to  jointure  his  wife,  and  raise  portions  for  his 
children  ? 

A,  The  jointure  and  portions  must  necessarily  come  out 
of  his  own  estate,  if  it  come  into  possession ;  and  I  think,  in 
many  cases,  it  is  desirable  to  give  the  tenant  in  tail  power  to 
raise  mon^y  before  the  estate  comes  into  his  possession. 

177.  Q.  As  the  charge  must  be  out  of  his  own  interest, 
would  it  not  be  a  slender  provision  ? 

A.  So  slender,  and  obtained  at  so  great  a  sacrifice,  that 
I  think  it  is  desirable  that,  where  a  charge  is  necessary,  he 
should  haye  power  of  barring  the  remainders. 

178.  Q.  What  do  you  say  to  preyenting  the  tenant  in 
tail  in  remainder  from  barring  his  issue,  and  allowing  him, 
for  the  purpose  of  jointuring  his  wife  and  raising  portions 
for  children,  to  charge  the  remainder? 

A.  That  it  would  alter  the  present  law  and  restrain  still 
further  the  free  alienation  of  property,  without  an  adequate 
advantage.  If  the  present  limited  power  of  disposition  be 
continued,  it  is  extremely  desirable  that,  in  some  cases,  the 
tenant  in  tail  in  remainder  should  have  power  to  jointure  his 
wife,  as  against  the  remaindermen;  but  it  appears  to  me, 
that  it  would  be  a  better  alteration  of  the  law,  to  give  him  a 
more  extensive  power  of  disposing  of  the  property. 

179.  Q.  Where  the  tenant  for  life  is  the  father,  would 
you  give  the  tenant  in  tail  in  remainder  a  power  of  charging 
the  estate  for  his  wife,  even  without  the  concurrence  of  his 
ancestor? 

A.  No.  I  would  not  do  that,  because  I  do  not  think 
the  influence  of  a  father  is  often  too  great.  It  is  usually 
desirable,  that  the  father's  consent  to  the  marriage,  and  his 
concurrence  in  the  arrangements  which  are  necessary  for  it, 
should  be  obtained. 

180.  Q.  [IG.]  Would  you  allow  a  tenant  in  tail  in  pos- 
session to  bar  his  issue  and  the  remainders  over  by  deed  ? 
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A.  T  think  it  would  be  impracticable  to  take  away  from  a  APPEND, 
tenant  in  tail  in  possession  the  power  which  is  allowed  to        Qu* 

'i  flO      I  ft  s 

him  by  the  present  law,  of  barring  his  issue  and  the  remain- 
ders oyer ;  and  I  would  allow  such  power  to  be  exercised 
by  deed*''. 

181.  Q.  What  description  of  deed  would  you  require? 
A.  A  deed  expressly  declaring  this  intention  *^.     I  think 

an  estate  tail  ought  not  to  be  barred,  except  by  some  deli- 
berate act,  and  numerous  questions  would  arise  if  any 
conveyance  were  sufficient  to  destroy  it. 

182.  Q.  Would  it  not  then  be  declared  in  all  deeds,  that 
it  was  intended  to  bar  estates  tail  ? 

it.  I  think  that  the  deed  should  be  required  to  be 
enrolled,  or  registered,  or  stamped  in  a  particular  manner, 
so  as  effectually  to  prevent  such  a  general  declaration  *^. 

183  and  184.  Q.  [17.]  As  the  necessity  for  the  concur- 
rence of  the  tenant  of  the  freehold,  for  the  purpose  of  barring 
an  estate  tail  and  remainders  over,  would  cease  with  the 
abolition  of  recoveries,  do  you  think  that  the  same  restraint 
should  be  continued?  [And  18.]  Or  that'the  tenant  in  tail 
in  remainder  might  bar  the  estate  tail  and  the  remainders 
over  without  the  concurrence  of  any  person  ? 

A.  These  are  very  important  and  difficult  questions.  I 
have  ventured  to  suggest,  that  the  restraint  should  be  con- 
tinued where  the  tenant  of  the  freehold  is  the  father,  or  a 
relation  standing  in  the  place  of  a  father;  and  that  in  all 
other  cases  the  tenant  in  tail  in  remainder  might  bar  the 
estate  tail  and  the  remainders  over,  without  the  concurrence 
of  any  person  ^. 

185.  Q.  To  what  relations  would  you  give  the  power  of 
restraint? 

A,  I  have  ventured  to  suggest  that  it  may  be  confined  to 
the  father,  grandfather,  and  uncle,  and  any  ancestor  in 
possession  of  a  peerage  descendable  to  the  tenant  in  tail, 
who  may  be  entitled  to  the  first  beneficial  estate  of  freehold ; 
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APPEND,  and  that  the  consent  of  the  father,  where  tenant  for  life 
Qu*  should  be  required  although  his  estate  be  not  in  possession. 
~     *    It  is  unnecessary  to  extend  the  power  to  an  elder  brother, 

because,  in  all  cases,  his  issue  would  be  entitled  before  the 

issue  of  the  yOunger  brother. 

186.  Q.  Would  you  extend  that  power  to  the  female  sex  ? 
A.  No.  I  think  that  women  rarely  exercise  such  powers 

with  discretion ;  and  where  the  mother  is  tenant  for  life,  the 
father,  if  living,  will  have  an  estate  of  freehold  during  the 
lives  of  her  and  himself. 

187.  Q.  [19.]  Do  you  think  that  it  would  be  a  good 
principle  to  establish  that,  in  a  gift  in  tail,  in  remainder,  or 
expectant  on  the  determination  of  any  prior  estate  or  estates, 
whether  such  prior  estate  or  estates  shall  be  created  by  the 
same  instrument,  by  which  the  gift  in  tail  was  created  or  not; 
the  person  having  the  first  beneficial  ownership  for  the  time 
being,  for  life,  or  for  years  determinable  on  life,  should  be 
considered  the  protector  of  the  settlement,  aiyd  the  person  to 
prevent  the  intention  of  the  donor  from  being  defeated,  by  a 
person  who  is  not,  and  never  may  come  into  possession  ? 

A.  I  think  it  would  not  be  a  good  principle.  It  would  not 
afford  a  certain  rule ;  and  there  appears  to  me  to  be  no  good 
reason  for  vesting  the  control  in  persons  who  have  no  interest 
in  the  family,  or  in  preserving  the  intention  of  the  donor.  It 
is  well  known  that  the  present  rule,  which  requires  the  con- 
currence of  the  person  who  has  the  freehold  in  possession^ 
(although  apparently  of  the  most  clear  and  simple  descrip- 
tion), occasions  as  many  questions  upon  titles,  as  any  other 
rule  of  law ;  and  it  would  be,  at  least,  equally  difficult  to 
determine  who  had  the  first  beneficial  ownership.  It  would 
be  doubted,  whether  a  jointress,  whose  annuity  exceeded 
the  rents  of  the  estate^  or  a  mortgagee  in  possession  of  the 
estate  for  life,  whose  charge  exceeded  its  value,  before,  or 
during  a  suit  for  a  foreclosure,  ought  to  be  considered  the  first 
beneficial  owner.     In  many  instances  it  might  be  doubtful 
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what  freeholder  ottght  to  have  the  control.     In  the  very  APPEND, 
common  case  of  a  devise  to  one  for  life,  with  remainder  to  a    Qu*  187. 
stranger  in  fee, — If  the  stranger  make  a  settlement  of  the 
reversion  on  his  marriage,  it  is  quite  clear  that  the  devisee 
for  life,  has  nothing  to  do  with  the  settlement,  and  there  is 
DO  reason  for  giving  him  any  control.     Upon  the  di£Bcult 
and  important  question,  In  whom  should  the  power  of  re- 
straint be  vested  ?  great  difference  of  opinion  will  necessarily 
be  entertained.     After  much  consideration,  I  ventured  to 
suggest,  that  the  only  rational  principle  upon  which  it  could 
be  exercised,  was  parental  control ;  because  the  welfare  of  a 
family  is  the  only  ground  upon  which  a  restraint  against  aliena- 
tion can  be  supported,  and  none  except  a  father,  or  the  head 
of  a  family  does,  or  can  be  expected  to  exercise  such  a  power, 
with  reference  to  its  general  welfare.    The  parties,  whose 
concurrence  is  necessary  under  the  preseiit  law  to  enable  a 
tenant  in  tail  in  remainder,  to  bar  the  remainders,  may  be 
divided  into  three  classes. — First,  The  father,  or  the  person* 
standing  in  the  place  of  the  faUier. — Secondly,  Persons  who 
have  the  prior  estate  of  freehofd,  but  are  not  related  to  the 
tenant  in  tail. — And  Thirdly,  Persons  who  have  obtained 
the  estate  of  freehold,  by  purchase  or  mortgage  from  the 
persons  of  the  two  other  classes. — ^The  first  class  is  much 
the  most  numerous.     Where  the  father  is  alive,  he  is  almost 
invariably  entitled  to  a  preceding  estate  of  freehold,  because, 
unless  by  mistake,  an  estate  tail  is  never  given,  except  to 
the  unborn  child  of  a  person  who  is  made  tenant  for  life. 
Under  every  settlement  or  will  it  is  intended,  that  the  persons 
f  jr  whom  the  provision  is  to  be  made,'  shall  either  have  an 
absolute   interest,   or  have  the   estate   settled   upon  them 
and  their  families.     If  an  absolute  interest  be  intended,  the 
fee  simple  is  given ;  if  a  settlement  is  to  be  made,  the  parties 
are  made  tenants  for  life,  and,  after  their  decease,  the  estate 
is   given  to  their  children  as  tenants  in  tail.     No  person 
living  at  the  time  when  a  settlement  or  will  is  made,  is, 
except  by  a  blunder,  made  tenant  in  tail,  because  an  estate 
tail  is  almost  as  alienable  as  a  fee  simple;  and  the  only 
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APPEND,  effect  of  giving  an  estate  tail  instead  of  a  fee  simple^  would 
Qu.  187.  be  to  put  the  party  to  greater  expense  in  disposing  of  it. 
Therefore  an  estate  tail  very  rarely  occurs^  unless-the  father 
or  mother  be  tenant  for  life ;  and  if  the  mother  have  an  estate 
for  life,  the  father,  in  his  marital  right,  has  an  estate  of  free- 
hold during  their  joint  lives.  It  may  therefore  be  considered 
to  be  almost  an  invariable  rule,  that  the  father,  if  living,  has 
an  estate  of  freehold.  I  believe  tliat  no  one  will  doubt 
the  propriety  of  continuing  the  control,  by  which  a  father  is 
now  enabled  to  prevent  the  son  from  disposing  of  the  settled 
estate  without  his  concurrence ;  and  I  have  ventured  to  sug- 
gest the  expediency  of  extending  the  influence  of  the  father, 
by  requiring  his  consent,  although  his  estate  of  freehold  be 
not  in  possession.  In  all  cases  of  settlement,  the  grand- 
father,  if  living,  has  usually  the  first  estate  of  freehold ;  and 
it  not  unfrequently  happens,  that  where  the  head  of  a  family 
has  no  children,  his  nephew  is  the  first  tenant  in  tail.  In 
these  cases  it  cannot,  I  think,  be  questioned,  but  that  the 
power  now  vested  in  the  grandfather  or  uncle,  should  still  be 
exercised  by  them;  and  when  a  family  are  entitled  to  a 
peerage,  the  possessor  of  it  usually  feels  a  strong  interest, 
that  the  estate  should  be  preserved  to  support  it ;  and  there- 
fore, I  think,  the  control  should  be  continued  to  such  a  per- 
son, but  I  do  not  think  it  necessary  to  extend  it  further.  As 
to  the  second  class,  it  appears  to  me  that  the  control  now 
vested  in  such  persons,  is  mischievous  rather  than  advan- 
tageous, for  it  is  seldom  exercised  in  assisting  the  tenant  in 
taif,  except  from  motives  of  interest,  and  he  is  often  restrained 
by  it  from  enmity  or  caprice^.  If  a  stranger  is  tenant  for 
life,  he  can  have  no  interest  in  the  family ;  and,  if  when  his 
concurrence  is  asked  by  the  tenant  in  tail,  in  order  to  enable 
him  to  make  a  settlement,  he  were  to  say,  I  will  assist  you, 
if  I  find  that  you  have  given  your  wife  a  proper  jointure,  and 
your  children  proper  portions,  and  that  you  have  taken  care 
of  your  younger  brothers ;  the  tenant  in  tail  would  probably 
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reply — ^What  have  you  to  do  with  my  family  arrangements,  APPEND, 
in  which  you  can  have  no  interest?  It  is  more  probable  that  ^^*  ' 
such  a  tenant  for  life,  would  demand  a  large  sum  of  money 
for  his  concurrence  in  an  unobjectionable  settlement.  When 
the  tenant  for  life  is  the  father  or  head  of  the  family ,  he  usually 
makes  a  reasonable  and  proper  allowance  for  the  tenant  in 
tail  to  enable  him  to  maintain  his  family ;  where  the  tenant 
for  life  has  been  a  stranger,  I  have  known  great  inconveniences 
suffered  by  the  tenant  in  tail,  in  consequence  of  his  not  being 
able  to  raise  money  for  the  support  of  his  family.  In  many 
cases  where  there  is  a  tenant  in  tail  in  remainder,  it  is  more 
important  to  the  family,  whose  welfare  is  the  chief  object  of 
the  settlement,  that  he  should  be  able  to  raise  money  for 
their  support  and  education,  than  that  the  children  should 
afterwards  come  into  possession  of  the  estate  free  from 
incumbrance;  and  I  have  seen  several  instances  in  which 
tenants  in  tail,  so  situated,  have  been  obliged  to  submit  to 
the  extortion  of  a  large  sum  by  the  tenant  for  life ;  and  some 
others,  in  which  they  have  been  compelled  to  raise  money 
upon  dreadfully  disadvantageous  terms.  As  to  the  third 
class — I  think  that  greater  evils  result  from  vesting  the  power 
of  control  in  them,  than  in  the  second  class  of  persons,  be- 
cause they  frequently  purchase  with  the  object  of  being  able 
to  use  the  power  for  purposes  of  extortion.  I  have  seen 
more  than  one  instance  in  which,  where  a  life  estate  has 
been  sold  under  the  bankruptcy  or  insolvency  of  the  father,  a 
large  price  has  been  given  for  it  upon  the  speculation  that  the 
tenant  in  tail,  when  he  came  of  age,  would  give  a  still  greater 
sum,  or  an  equally  valuable  part  of  the  estate,  for  the  concur- 
rence of  the  purchaser  in  barring  the  remainders.  In  one 
case,  nearly  £.10,000  was  given  for  a  life  estate,  not  worth 
more  than  £.6000,  and  the  part  of  the  estate  which  was 
extorted  by  the  purchaser  of  the  estate  for  life  for  joining  in 
a  recovery,  was  afterwards  sold  by  him  for  upwards  of 
£.16,000.  It  appears  to  me,  that  the  two  last  classes  do 
not,  and  cannot  be  expected  to  exercise  the  control  which  is 
now  vested  in  them  for  the  welfare  of  the  family,  and  will 
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APPEND,  frequently  make  it  the  means  of  extortion;   and  therefore 
Qa.        I  would  recommend,  that  the  present  law  be  altered,  by 

187   188 

'  '  taking  it  away  in  the  small  number  of  cases  in  which  it 
is  now  vested  in  such  persons,  and  leaving  the  tenant  in 
tail  in  remainder,  an  unlimited  power  of  alienation.  The 
great  objects  to  be  effected,  are — ^the  establishment  of  a 
rational  principle,  upon  which  the  control  is  to  be  regulated, 
and  of  a  clear  rule.  The  only  advantage  of  the  restraint  is 
the  preservation  of  the  parental  control,  which  the  father  or 
head  of  a  family  exercises  for  its  welfare^.  In  all  other 
cases,  the  control  appears  to  me  to  occasion  mischief  widiont 
any  advantages.  I  do  not  think  that  any  rule  can  be  framed, 
requiring  the  concurrence  of  the  tenant  of  the  freehold  or  the 
beneficial  owner,  which  will  not  give  rise  to  questions ;  and 
I  apprehend  that  no  difficulty  can  be  occasioned  by  the  rule 
which  I  have  suggested,  becaase  it  would  always  be  seen 
from  the  settlement  or  will,  whether  such  father,  grandfath^, 
or  uncle,  or  person  in  possession  of  a  peerage,  have  a  preced- 
ing estate,  and  the  limitations  in  the  settlement  will  show  the 
relationship.  The  difficulty  of  the  present  rule  is  to  prove 
who  is  tenant  of  the  freehold;  and  I  feel  confident  that  a 
great  many  questions  would  arise  in  'ascertaining  the  perscnt 
who  might  be  considered  the  first  beneficial  owner. 

188.  Q.  [20.]  Do  you  think  that  such  beneficial  owner 
[or  the  father,  or  head  of  a  family]  should  be  the  necessary 
consenting  party  even  if  he  should  have  aliened  or  disposed 
of  his  interest? 

A,  I  think  not.  It  appears  to  me  to  be  more  mischievous 
to  allow  him  to  retain  the  control  which  the  law  now  takes 
away  from  him,  than  to  give  an  absolute  power  of  disposi- 
tion to  the  tenant  in  tail  in  remainder.  Where  the  father 
from  bankruptcy  or  insolvency,  occasioned  by  misfortnnes, 
loses  his  estate  for  life,  it  is  so  much  more  valuable  to  him 
and  to  his  family,  than  any  .other  person,  that  some  friend 
usually  contrives  to  purchase  it  for  him,  and  be  a^n  be* 
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comes  entitled  to  the  estate  of  freehold,  and  regains  his  APPEND. 
control.  But  if  a  father  parts  with  his  estate  for  \\(e,  in  con-  Qu« 
sequence  of  imprudence,  or  by  bankruptcy  or  insolvency,  and 
there  is  no  property  in  the  family,  or  friend  to  enable  him  to 
repurchase  it;  he  is  even  more  likely  than  a  stranger  to 
exercise  improperly  a  control  over  the  estates  of  his  children. 
Poverty  usually  weakens  or  destroys  good  principles  and 
good  feelings,  and  a  father  in  distress  has  generally  very 
exa^^rated  notions  of  his  claim  to  be  relieved  out  of  the 
property  of  his  children,  especially  if  it  has  been  derived 
from  his  family ;  and  therefore  a  distressed  father  would  pro- 
bably demand,  and  endeavour  to  extort  a  larger  price  for  his 
concurrence  than  a  mere  stranger ;  and  the  control,  in  such 
a  case,  would  frequently  produce  family  disputes. 

189.  Q.  Do  not  you  think  according  to  this  plan  that 
estates  tail  would  be  much  more  frequently  barred  than  they 
are  at  present  ? 

A,  Not  to  any  great  extent.  It  rarely  happens  that  the 
tenant  in  tail  dies  in  the  lifetime  of  the  tenant  for  life ;  and  the 
instances  in  which  a  son,  after  coming  of  age,  dies  in  his 
father's  lifetime  are  very  rare :  and  it  is  only  in  those  cases, 
or  when  the  father  has  lost  his  life  estate,  that  the  tenant  in 
tail  would  be  entitled  without  control  to  bar  the  remainders. 
If  the  father  be  living,  and  has  not  aliened  his  estate  for  life, 
the  eldest  son  would  not  be  able  to  anticipate  the  family  estate. 
If  the  father  has  lost  his  estate,  the  son  would  have  the  same 
power  as  if  the  father  were  dead :  and  I  think  that  the  sons 
of  improvident  fathers  are  generally  more  careful  than  other 
persons.  The  danger  of  the  father  extorting  a  large  part  of 
the  estate,  and  squandering  it  for  his  own  necessities,  appears 
to  me  to  be  much  greater,  than  that  of  allowing  the  eldest  son 
to  have  a  complete  dominion  over  the  property. 

190.  Q.  Do  not  you  think  there  is  a  greater  danger  of 
young  men  doing  more  imprudent  things  before  they  come 
into  possession  than  when  they  actually  are  in  possession  ? 

A.  1  think  there  is. 
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APPEND.      101.  Q.  What  difference  do  you  find  practically  between 
Qu*^^     the  mode  of  dealing  with  an  estate  in  tail  in  remaindery  and 
an  estate  in  fee  in  remainder?    Do  you  find  genendly  that 
the  one  is  dealt  with  more  improvidently  than  the  other? 

A,  I  think  that  a  remainder  in  tail  is  dealt  with  improTi- 
dently^  more  frequently  than  a  remainder  in  fee.    Nother 
of  them  is  offered  for  sale,  except  from  imprudence  or 
necessity ;  because  the  fair  value  of  a  remainder  according 
to  the  tables  can  never  be  obtained,  and  therefore  it  rarely 
happens  that  a  person  will  dispose  of  a  remainder  in  fee 
where  he  would  not  have  sold  a  remainder  in  tail.    When 
it  becomes  necessary  to  deal  with  an  estate  in  remainder,  a 
sum  of  money  may  be  obtained  upon  the  security  of  it  if  it 
be  in  fee ;  but  (while  the  usury  laws  are  in  force)  it  will  be 
impossible  to  procure  a  loan  upon  fair  terms  on  the  security 
of  a  remainder  in  tail.     If  a  sale  of  the  remainder  in  the 
whole  estate,  or  part  of  it,  be  desirable,  it  may  be  effected  if 
the  remainder  be  ia  fee  with  a  moderate  sacrifice ;  but  if  it 
be  in  tail  no  sale  can  be  made  except  upon  ruinous  terms. 
I  lately  met  with  a  case  where  the  tenant  in  tail  in  remainder 
who  had  a  very  large  family,  and  was  very  much  distressed, 
had  sold  his  interest  in  part  of  the  settled  estates  for  an 
annuity  of  £.400  a  year  during  the  joint  lives  of  the  tenant 
for  life  and  himself,  and  the  purchaser  who  had  paid  only 
one  half  year's  payment  of  the  annuity  before  the  tenant  for 
life  died,  obtained  the  fee  simple  of  the  estate,  and  sold  it 
shortly  afterwards  for  upwards  of  £.30,000.     If  the  seller 
had  been  entitled  to  a  remainder  in  fee,  he  could  have  got  a 
fair  value  for  what  he  sold ;  because  there  would  have  been 
no  contingency ;  and  there  are  many  persons  who  will  pur- 
chase certainties,  and  but  few  who  will  risk  their  money 
upon  chances.     If  the  remainder  be  in  tail,  and  the  parties 
deal  on  perfectly  fair  terms,  the  purchaser  will  have  to  pay  |l 
very  large  sum  for  the  insurance  of  the  survivorship  of  the 
tenant  in  tail. 

102.  Q.  [21.]  Would  it  be  desirable  in  any  instance  to 
give  to  the  donor  a  power  to  appoint  some  person  to  be  the 
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assentiDg  party  instead  of  any  person  to  whom  he  may  give  APPEND, 
a  beneficial  ownership,  either  originally,  or  by  way  of  sub-       Qu. 
stitution,  in  case  of  bankruptcy  or  alienation?  ^ 

il.  I  do  not  think  that  the  suggestion  would  be  desirable; 
the  appointment  of  a  substitute  in  case  of  bankruptcy  or 
insolvency  is  a  measure  which  the  parties  would  seldom 
approve.  I  have  found  that  most  persons,  and  especially 
young  people,  take  offence  at  any  contemplation  of  the  pos- 
sibility of  their  bankruptcy  or  misconduct.  In  several 
cases  in  which  the  intended  husband  has  been  in  trade,  the 
friends  of  the  wife,  being  desirous  of  protecting  her  fortune 
against  the  chances  of  his  failure,  have  proposed  to  give  the 
husband  by  the  nuurriage  settlement  a  life  interest  deter- 
minable upon  his  bankruptcy  or  insolvency,  so  that  the 
income  might  then  be  secured  for  the  separate  use  of  the 
wife;  but  the  husband,  objecting  to  the  introduction  of  a 
word  in  the  settlement,  which  could  imply  the  possibility  of 
such  an  event,  has  preferred  that  the  whole  income  of  the 
wife  should  be  secured  for  her  separate  use  from  the  time  of 
the  marriage.  The  plan  of  appointing  a  person  who  should 
have  the  control  in  all  cases  was  tried  to  a  considerable 
extent  in  the  last  century,  by  giving  the  estate  of  freehold  to 
trustees  to  preserve  contingent  remainders,  and  the  father  an 
estate  only  for  ninety-nine  years  determinable  with  his  life ; 
and  that  mode  of  settlement  has  long  been  abandoned. 

193.  Q.  How  did  it  fail  ? 

A.  In  some  cases  the  trustees  "would  not  join  where  they 
ought  to  have  done  so,  because  it  was  not  settled  until  lately 
in  what  cases  they  could  give  their  assistance  without  com- 
mitting a  breach  of  trust ;  and  in  other  cases  I  believe  they 
joined  much  too  readily.  It  seems  to  me  that  a  person  ap- 
pointed as  a  trustee  will,  in  many  cases,  either  consent  im- 
properly, or  else  refuse  his  assistance  from  mere  caprice  or 
enmity. 

194.  Q.  May  there  not  be  cases  where  a  father  distrusts 
the  prudence  of  a  son,  and  where  he  may  have  a  brother  in 
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APPEND,  whom  he  places  great  confidence,  and  he  may  appoint  his 
Qu.       brother  with  advantaire  to  irive  or  withhold  his  consent  ? 

194  195 

A.  A  provision  having  the  same-  effect  may  be  made  under 
the  present  laws,  by  giving  a  power  of  appointment  among 
the  children  to  the  brother  or  other  trustee.  If  the  estate  be 
given  to  the  son  for  life,  with  remainder  to  his  children,  as 
the  brother  or  trustee  shall  appoint,  and,  in  default  of  such 
appointment,  to  the  sons  in  the  usual  manner  in  tail;  the 
brother  or  trustee  may  defeat  any  disposition  of  a  son  by 
making  an  appointment  under  the  power :  and  therefore  any 
new  provision  is  unnecessary. 

195.  Q.  Do  you  not  think  that  to  allow  a  tenant  in  tail  in 
any  case,  to  bar  the  remainder  without  some  control,  would 
be  a  great  alteration  of  the  present  law  ? 

il.  I  do  not  consider  that  it  would  be  a  great  or  ob- 
jectionable alteration,  if  it  be  confined  to  the  few  cases  in 
which  the  tenant  in  tail  has  survived  his  father,  and  the 
estate  in  possession  does  not  belong  to  a  relation  who  must 
Ceel  an  interest  in  the  benefit  of  the  tenant  in  tail  and  hu 
*  family,  and  would  be  willing,  by  assisting  him  in  obtaining 
an  immediate  provision,  to  prevent  the  necessity  of  parting 
with  his  interest  upon  disadvantageous  terms.     The  control 
which  exists  at  present  in  such  cases  tends  to  destroy  the 
property  instead  of  preserving  it,  because  part  of  it  is  usually 
sacrificed   to   purchase   his  concurrence.     I   cannot   avoid 
thinking  that  it  is  more  expedient  to  give  a  tenant  in  tail  in 
remainder  a  free  power  of  alienation  where  there  is  no  father, 
or* other  head  of  his  family,  than  to  entrust  the  control  to  a 
stranger  or  to  a  father  who  has  lost  his  income,  and  is  in 
indigent  circumstances,  or  to  a  trustee   appointed  by  the 
deed.     If  it  be  thought  improper  to  extend  the  power  of 
alienation  by  a  tenant  in  tail  in  remainder,  I  should  prefer 
vesting  the  control  (in  the  absence  of  any  head  of  the  family) 
in  the  Court  of  Chancery,  or  a  master  or  other  public  officer 
who  could  not  make  it  a  subject  of  barter,  and  might  exercise 
a  proper  discretion  in  consenting  to  the  alienation  of  the 
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teaant  in  tail  in  remainder,  in  such  cases,  and  to  such  extent  APPEND. 
as  might  be  proper  or  bene6cial  to  his  family.  ^Q^* 

196.  Q.  [22.]  Do  you  think  that  any  contract  by  the 
assenting  party  to  withhold  his  assent  <  should  be  merely 
void,  and  that  a  court  of  equity  should  not  interfere  to  re- 
strain him  from  assenting,  nor  treat  the  assent  as  a  breach 
of  trust? 

il.  Such  a  contract  must,  I  apprehend,  be  yoid ;  but  if 
the  trustee  be  a  respectable  man  he  would  consider  himself 
morally  bound  by  it,  and  a  court  of  equity  could  not  inter- 
fere with  his  discretion  or  restrain  him,  except  in  cases  of 
fraud  or  dishonesty. 

197.  Q.  [23.]  Would  you  make  any  difference  to  meet 
the  case  where  the  remainder  or  reversion  shall  have  been 
vested  in  the  tenant  for  life^  and  he  shall  have  aliened  it  ? 

A.  I  would  not.  A  remainder  after  an  estate  tail  is 
always  treated  as  being  of  no  value,  unless  there  is  a  pro- 
bability that  no  tenant  in  tail  may  come  of  age.  The  incon- 
venience of  restraining  the  power  of  consent,  might,  I  think, 
be  considerable,  and  the  purchaser  of  the  reversion  can  only 
be  deprived  of  a  chance,  which  is  of  no  marketable  value. 
Cases  of  this  nature  (which  are  not  unfrequent)  afford  ad- 
ditional reason  against  vesting  (contrary  to  the  present  law) 
the  power  of  control  in  a  father  who  has  aliened  his  life 
estate;  because,  in  order  to  obtain  an  additional  price  for 
the  reversion,  he  would  be  induced  to  enter  into  an  .engage- 
ment or  promise  (which  the  law  cannot  prevent)  to  refuse 
his  concurrence  in  barring  the  reversion. 

198.  Q.  [24.]  Do  you  think  that  where  a  tenant  in  tail 
in  remainder  shall  have  acquired  a  base  fee,  the  person  who 
would  have  been  tenant  in  tail,  if  such  base  fee  had  not 
been  acquired,  may  at  the  time  when  the  estate  tail,  if  not 
barred,  would  have  come  into  possession  (or  previously 
with  the  assent  of  the  proper  party)  bar  the  remainders  and 
reversions  expectant  thereon  ? 

A.  This  suggestion  is  quite  in  accordance  with  the  existioj; 
law,  and  ought  to  be  continued. 
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Al'PEND.  199.  Q.  [26.]  Where  the  owner  of  the  base  fee  is  not  the 
Qu.  tenant  in  tail,  or  his  issue,  would*  you  allow  him  alone,  when 
the  estate  tail,  if  not  barred,  would  have  come  into  possession, 
or  previously,  if  with  the  proper  assent,  to  bar  Hie  remainder 
and  reversion ;  or  should  the  tenant  in  tail,  or  his  issue,  be  the 
proper  party  to  do  so,  with  the  assent  of  the  owner  of  the 
base  fee  ? 

A.  I  very  much  approve  of  giving  such  a  power  to  the 
owner  of  the  base  fee^.  Tt  will  facilitate  the  barring  of  re- 
mainders ;  and  as  the  tenant  in  tail  might  have  acquired  the 
fee  simple,  there  appears  to  be  no  reason  why  the  person  to 
whom  he  has  sold  his  interest  should  not  have  the  same 
power.  In  all  cases  where  the  base  fee  is  sold,  the  deed 
contains  covenants  by  the  tenant  in  tail  to  join  in  a  recovery, 
and  bar  the  remainder  as  soon  as  the  base  fee  shall  come 
into  possession. 

200.  Q.  [26.]  If  tenant  in  tail  in  remainder  becomes 
bankrupt  or  insolvent,  might  not  the  conveyance  to  his 
assignees  operate. 

1st.  To  turn  the  estate  tail  into  a  base  fee.    And 
2d.  On  its  becoming  an  estate  in  possession  to  enlarge 
it  ipso  facto  into  a  fee  simple  ? 
A.  I  think  it  is  extremely  desirable  that  the  conveyance 
of  the  assignees  should  have  this  operation ;  and  it  may  be 
worthy  of  consideration  whether  the  same  efiect  might  not  be 
given  to  the  deed  of  a  tenant  in  tail  in  remainder. 

201.  Q.  [27.]  If  tenant  in  tail  in  remainder  becomes 
bankrupt  or  insolvent,  might  not  the  base  fee  acquired  by  his 
assignees  be  enlarged  at  once  into  a  fee  on  the  bankruptcy 
or  insolvency  of  the  first  beneficial  owner,  without  prejudice 
to  the  intermediate  estates,  if  any  ? 

A.  This  question  is  of  the  same  nature  as  the  last;  and  I 
see  no  objection  to  barring  the  remainders  in  this  case  by  tiie 
operation  of  the  law. 

202.  Q.  [28.]  Do  you  think  it  would  be  expedient  to 
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extend  the  statute  of  4th  Anne,  c.  16.  s.  21,  by  enacting  that  APPEND. 
no  estate  tail  should  be  barred  by  the  eflFect  of  any  warranty  ?      ^• 

A.  I  think  it  would  be  desirable ;  but  it  would  be 
more  adyantageous  to  abolish  warranty  altogether.  It  very 
rarely  takes  effect,  and  has  been  superseded  in  practice  by 
coTenants  ^. 

203.  Q.  Do  you  conceive  that  a  warranty  of  the  tenant 
in  tail  in  possession  will  bar  a  remainder  in  tail  to  a  collateral 
relation? 

A.  Yes.  The  statute  only  takes  away  the  effect  of  war- 
ranties by  tenants  for  life,  and  ancestors  who  have  no  estate 
of  inheritance  in  possession. 

204.  Q.  [29.]  Do  you  think  that  in  all  cases  of  copyhold 
and  customary  estates  which  pass  by  surrender,  entails  should 
be  barrable  by  surrender  only  ? 

A,  It  may  be  questioned  whether  it  would  not  be  more 
advisable  to  require  such  entails  to  be  barred  by  deed.  I 
think  that  some  solemnity  should  be  necessary  in  barring  an 
entail^. 

205.  Q.  Would  you  have  a  deed  enrolled  upon  the  court 
rolls  of  the  manor  ? 

A.  Yes :  I  think  it  is  important  that  an  entail  should 
never  be  barred  by  implication.  If  a  common  surrender 
were  sufficient  to  bar  an  estate  tail,  there  is  no  reason  why 
it  should  not  be  barred  by  a  common  conveyance,  or  even  by 
a  devise. 

206.  Q.  If  he  passes  the  estate  to  some  use,  either  to  the 
use  of  a  stranger,  or  to  the  use  of  his  own  heirs,  does  not 
that  sufficiently  show  the  intent? 

A.  I  have  already  expressed  my  opinion  that  it  would  be 
very  mischievous  to  let  in  any  implication  in  the  construction 
of  deeds  ^.  We  find  that  no  difficulty  arises  upon  the  con- 
struction of  a  deed,  because  the  rules  of  law  allow  of  no 
implication ;  and  if  implication  be  admitted,  it  is  impossible 
to  foresee  the  extent  of  the  uncertainty  which  it  may  intro- 
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APPEND,  duce.     The  aristocracy  are  naturally  desirous  of  preserving 

Qu*       entails.    At  present,  difficult  and  expensive  forms  are  necea- 

sary  to  bar  them ;  and  I  think  that  settlements  ought  not  to 

be  defeated  without  some  express  evidence  that  the  subject 

has  received  deliberate  consideration. 

207.  Q.  Would  you  allow  the  tenant  in  tail  to  dispose  of 
it  by  will? 

A,  I  would  not,  for  the  reasons  stated  in  my  last  answer : 
but,  if  a  tenant  in  tail  might  dispose  of  the  fee  simple  by  a 
common  conveyance,-  he  might  also  be  allowed  to  devise 
it.  If  such  powers  were  given,  settlements  would  more 
frequently  be  barred ;  and  difficult  questions  of  construction 
would  arise,  whether  settled  estates  were  intended  to  be 
included  in  settlements  and  devises  of  property  in  general 
terms. 

208.  Q.  Do  not  you  think  there  is  a  very  material  differ- 
ence between  the  two  cases,  of  an  act  done  by  the  tenant  in 
tail  in  possession,  which  is  an  alienation,  and  an  act  done  by 
a  tenant  in  tail  in  remainder  with  the  concurrence  of  the 
tenant  for  life,  which  is  what  is  called,  technically,  barring 
the  entail  ? 

A,  I  think  there  is  no  great  difference  between  the  two 
cases ;  they  are  both  modes  of  barring  entails,  and  a  reco- 
very or  fine  must  be  resorted  to  in  the  one  case  as  well  as 
in  the  other.  If  estetes  tail  are  to  be  barred  without  any 
express  form  for  that  purpose,  it  should  be  settled  whether 
in  conveyances  of  all  the  grantor's  estates  for  the  benefit  of 
creditors,  and  in  devises  of  all  his  real  estates,  estates  tail 
should  be  considered  to  be  included. 

200.  Q.  Do  you  think  that  a  court  of  equity  should  not 
supply  the  want  of  form  except  as  against  the  party  himself? 

A,  It  appears  to  me  that  a  court  of  equity  ought  not  to 
supply  it.  They  will  not,  at  present,  enforce  a  contract,  or 
an  imperfect  conveyance  against  issue  in  tail ;  and  I  consider 
their  interference  in  supplying  defective  executions  of  powers 
and  surrenders  of  copyholds  to  be  objectionable. 

210.  Q.  [30.]  Do  you  think  that  the  provisions  suggested 
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in  the  preceding  qnestions  as  to  barring  entails  of  freehold  APPEND, 
estates,  or  any  of  them,  should  be  extended  to  the  barring  of       Q^- 
copyhold  and  customary  estates  by  surrender  ? 

A,  I  think  that  all  the  provisions  which  I  have  ventured 
to  recommend  with  respect  to  freehold  estates,  should  be 
extended  as  far  as  possible  to  copyhold  and  customary 
estates  ^. 

211.  Q.  [31.]  In  case  of  adverse  possession  to  the  imme- 
diate tenant  in  tail,  if  he  and  his  issue  are  barred  by  the 
statute  of  limitations,  might  that  be  a  bar  tp  the  remainders 
over? 

A,  I  think  that  where  the  tenant  in  tail  and  his  issue  are 
barred  by  the  statute  of  limitations,  the  persons  entitled  in 
remainder  ought  also  to  be  barred^. 

212.  Q.  [32.]  Do  you  think  it  necessary  that  the  bar 
should  be  complete  against  the  tenant  in  tail;  or  do  you 
think  that  the  time  having  commenced  to  run  against  the 
tenant  in  tail  should  continue  to  run  against  the  remainder- 
men? 

A.  I  think  that  the  time  having  commenced  should  con- 
tinue to  run  on  as  against  the  remaindermen. 

213.  Q.  [33.]  Should  the  same  rules  apply  in  cases  of 
adverse  possession  to  an  estate  tail  converted  into  a  base  fee? 

A,  I  think  that  the  same  rules  should  apply. 

214.  Q.  [34.]  Do  you  think  that  where  an  estate  tail  shall 
have  been  converted  into  a  base  fee,  all  remainders  expectant 
on  the  estate  tail  should  be  barred  by  possession  under  the 
base  fee,  for  the  same  number  of  years  (after  it  shall  have 
fallen  into  possession)  as  would  have  created  a  bar  by 
adverse  possession  ? 

A*  I  have  ventured  to  recommend  this  suggestion^. 
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APPEND. 

^  Q«-         UMITATION  OF  ACTION  AND  PRE8CRIP- 

215—217.  «,,^^T, 

TION*. 

215.  Q.  [1.]  Do  you  approve  of  the  diversity  in  the 
periods  of  limitation  which  now  exists  during  which  adverse 
possession  is  a  bar  to  actions  brought  to  recover  the  posses- 
sion or  seisin  of  land? 

A.  In  the  Suggestions  which  I  have  sent  to  the  Com- 
missioners, I  have  stated  the  reasons  why  I  do  not  approve 
of  the  existing  diversity  in  the  periods  of  limitation,  during 
which  adverse  possession  is  a  bar  to  actions  for  the  recovery 
of  land^.  I  think  that  the  few  persons  who  are  now  entitled 
to  remedies  beyond  twenty  years,  have  no  extraordinary 
claim  to  relief  which  entitles  them  to  that  preference^;  and 
the  persons  who  are  now  barred  in  a  less  period  than  twenty 
years,  appear  to  me  to  be  unjustly  deprived  of  their  rights. 

216.  Q.  Independently  of  the  question  of  justice  or  injus- 
tice—-<lo  you  think  there  are  any  inconveniences  in  the 
present  system  ? 

A.  I  think  there  are  many  such  inconveniences,  which 
might  be  remedied  without  difficulty.  The  great  length  of 
abstracts,  which  is  necessary  in  all  cases,  is  one  great  evil 
—the  want  of  simplicity  and  uniformity  occasioned  by  the 
variety  of  remedies  for  similar  purposes,  is  another — and  the 
greater  part  of  such  remedies  are  so  little  understood,  and  are 
so  complicated  and  expensive,  that  they  are  very  seldom 
resorted  to. 

217.  Q.  Is  it  not  the  case  that,  in  a  great  number  of 
instances,  where  a  claim  to  an  estate  would  not  be  made 
good  if  enforced,  yet  it  prevents  a  good  title  being  made  by 
other  parties  ? 

A.  There  are  many  such  cases ^.     In  consequence  of  the 

imperfect  means  of  obtaining  evidence  of  pedigrees,  it  is 

frequently  doubtful  whether  the  person  in  possession,  or 

another,  be  the  right  owner  of  the  estate.   Sometimes  a  good 
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title  cannot  be  made,  because  it  is  impossible  to  prove  that  APPEND, 
no  issue  are  in  existence,  who  would  be  entitled  in  preference  Qo- 
to  the  person  in  possession.  When  the  right  of  entry  has 
been  barred  by  the  statute  of  limitations,  there  is  usually  but 
little  probability  of  the  claim  being  enforced  by  a  real  action^, 
but  the  title  cannot  be  considered  to  be  safe.  Estates  are  often 
lessened  in  value  by  the  possibility  of  the  existence  of  rights, 
of  the  enforcement  of  which  there  is  not  the  least  probability ; 
and  sales  are  made  every  day,  with  special  conditions,  stipu- 
lating that  the  purchaser  shall  not  be  entitled  to  require  the 
production  of  evidence  of  a  pedigree,  or  of  some  failure  of 
issue,  or  the  release  of  charges,  or  other  proofs^  to  guard 
against  objections  which  would  otherwise  be  made  to  the 
titles  on  liccount  of  the  possibility  of  adverse  rights,  which 
cannot  be  disproved. 

218.  Q.   When  those  conditions  are  made  previous  to  the 
sale,  do  they  much  affect  the  price  of  the  estate  ? 

A,  In  general  they  do  not  affect  it  so  much  as  they  ought 
to  do.  Purchases  at  auctions  are  often  imprudently  made, 
without  consideration  of  the  importance  of  special  condi- 
tions. When  the  defect  is  not  of  importance  to  the  safety  of 
the  estate,  and  is  clearly  stated,  the  condition  usually  dimi- 
nishes, in  a  very  small  degree,  the  sum  bid  for  the  estate. 
But  such  conditions  are  often  framed  for  the  purpose  of 
deceiving  unwary  purchasers,  and  they  seldom  fairly  give 
notice  of  the  nature  of  the  objection  which  they  are  intended 
to  prevent^.  However,  the  consequence  of  special  conditions 
is  very  uncertain.  In  some  cases  they  affect  the  price  to  a 
considerable  extent. 

210.  Q.  Do  not  cases  frequently  occur  where,  if  the 
objection  had  been  known  before  the  sale,  the  price  would 
not  have  been  much  affected  by  it;  but  where,  upon  the 
objection  being  discovered  afterwards,  the  vendor  is  at  the 
mercy  of  the  purchaser? 

A.  Such  cases  are  very  frequent. 

220.  Q.  Does  not  it  oblige  him  either  to  go  to  great 
expense,  or  else  lose  his  contract  ? 
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APPEND.       '^'  ^^^^  sometimes  attended  with  bolii  those  consequeoces. 
Qu.        When  the  owner  of  an  estate  has  incautiously  offered  it  for 

220—228.  .        . 

sale,  without  a  previous  examination  of  the  title,  he  is  fre- 
quently obliged  to  incur  a  great  expense  in  searches  for 
evidence  to  prove  the  identity  of  parcels,  or  an  old  pedigree, 
or  to  find  deeds  which  are  missing ;  and,  at  last,  it  is  disco- 
vered that  some  defect  cannot  be  supplied,  and  the  purchaser 
refuses  to  accept  the  title.  There  are  many  such  objections 
which  render  a  title  unmarketable,  but  cannot  be  considered 
to  affect  its  safety ;  and  they  often  afford  means  for  the  exer- 
cise of  fraud  and  extortion.  When  a  purchaser  can  reject 
the  title,  the  seller  is  obliged  to  pay  him  all  the  costs  incurred 
in  the  investigation  of  it,  and  the  estate  is  usually  deteriorated 
in  value  by  the  report  that  the  title  is  unmarketable ;  and, 
therefore,  a  purchaser  is  sometimes  enabled,  by  the  discovery 
of  a  trifling  defect,  to  compel  the  vendor  to  submit  to  large 
abatement  out  of  the  purchase  money,  rather  than  pay  all  the 
costs  and  take  back  the  estate  with  a  suspected  title.  And 
I  have  had  reason  to  believe  that  solicitors  in  the  country 
have  purchased  estates  upon  the  speculation  of  rejecting  the 
tide  and  obtaining  costs  by  discovering  some  defect,  unless 
they  happen  to  find  some  other  person  to  buy  them  at 
advanced  prices. 

221.  Q.  Do  you  consider  that  the  chief  operation  of 
those  laws,  which  keep  claims  alive  for  a  great  many  years, 
is  not  to  benefit  claimants,  but  to  injure  other  parties  ? 

A.  I  think  that  such  is  their  effect. 

222.  Q.  Therefore,  by  shortening  the  period,  you  would 
remove  a  great  evil,  and  do  little,  if  any,  injustice? 

A.  You  would  do  very  little  injustice^.  You  would 
diminish  the  evils  occasioned  by  the  expense  and  defay 
attending  the  alienation  of  property,  and  you  would  benefit 
many  persons  by  increasing  the  value  of  their  estates,  and 
enabling  them  to  effect  a  sale  without  incurring  a  great 
expense  in  obtaining  evidence  of  immaterial  facts,  or  stipu- 
lating that  the  purchaser  shall  not  require  them  to  be  proved. 
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223.  Q.    Do  you  not  think  that,  in  many  instances,  the  APPEND, 
right  to  enforce  an  old  claim  is  even  injurious  to  the  claimant        Q^* 
himself?  **^'  ^^^ 

A,  I  think  it  is  so  in  most  cases.  It  occasions  a  great  deal 
of  vexation  and  expense,  and  is  generally  followed  by  disap- 
pointment. Parties  who  have  old  claims  are  seldom  aware 
of  all  the  evidence  which  can  be  produced  in  answer  to  them ; 
and  the  litigation,  when  an  ejectment  can  no  longer  be  main- 
tained, is  so  expensive,  that  it  often  costs  more  than  the 
value  of  the  property  in  dispute. 

224.  Q.  Are  you  prepared  to  state  to  what  extent  yon 
think  the  present  length  of  abstracts  is  occasioned  by  the 
statute  of  limitation? 

A,  The  extent  to  which  the  present  length*  of  abstracts  is 
occasioned  by  the  statutes  of  limitation,  is  not  so  great  as  it 
is  frequently  supposed  to  be^.  The  longest  period  of  limita- 
tion is  the  foundation  of  the  rule — that  a  title  must  be  shown 
in  every  case  for  at  least  sixty  years ;  but  there  are  usually 
other  causes  which  render  it  necessary  that  the  abstract 
should  commence  at  a  more  distant  period:  of  these  the 
principal  are — the  equitable  doctrine  of  notice,  and  the 
danger  arising  from  remainders  after  estates  tail.  The  rules 
of  equity,  that  notice  of  an  instrument  is  notice  of  all  its 
contents,  and  that  a  purchaser,  at  any  distance  of  time,  shall  ' 

be  liable  to  a  trust  of  which  iie  may  have  received  notice, 
render  it  necessary  to  require  the  production  of  every  deed 
or  will  which  may  be  recited  or  noticed  in  a  subsequent 
instrument;  and  under  some  circumstances,  and  particularly 
where  there  are  covenants  to  produce  title  deeds,  or  assign- 
ment of  old  terms  of  years,  a  chain  of  reference  to  prior 
instruments  is  kept  up  for  centuries.  The  power  of  persons 
entitled  to  remainders  after  estates  tail,  to  obtain  possession 
of  the  estate  whenever  the  issue  may  happen  to  fail,  obliges 
purchasers,  who  may  acquire  information  that  the  estate  has 
been  entailed,  to  examine  the  settlement  or  will  by  which  the 

* 
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APPEND,  remainders  were  limited,  and  the  assurances  by  which  they 
Qu*  have  been  barred ;  and,  therefore,  where  notice  of  any  estate 
tail  is  given  by  a  subsequent  deed,  the  abstract  mast  com- 
mence with  the  instrument  by  which  it  was  created.  Bat  if, 
as  I  have  ventured  to  suggest,  the  doctrine  of  notice  were 
abolished,  the  remedies  in  respect  of  remainders  after  estates 
tail  were  limited,  and  the  period  of  limitation  were  reduced 
to  twenty  years;  it  would  still  be  necessary  to  require  evi- 
dence of  titles.for  nearly  sixty  years,  in  order  to  guard  against 
the  danger  of  an  absolute  sale  having  been  noade  by  a  person 
entitled  only  to  an  estate  for  life.  Wrongful  ownerships  are 
frequently  created  by  tenants  for  life,  for  a  devise  by  a  tenant 
to  the  curtesy  is  not  an  uncommon  occurrence,  ^nd  fath^v 
who  have  possession  of  the  deeds  are  able  to  suppress  the 
settlement,  by  which  the  limited  nature  of  their  interests 
would  be  discovered*  I  do  not  think  that  it  would  be  prac- 
ticable to  limit  the  remedies  of  persons  entitled  in  remainder 
after  estates  for  life ;  and  unless  they  are  barred,  the  period 
during  which  a  title  must  be  proved,  could  not  be  materially 
shortened,  because  it  must  comprise  the  usual  duration  of  life 
after  a  party  has  become  competent  to  alien  his  estate.  At 
present,  the  average  time  over  which  an  abstract  extends, 
may,  I  think,  be  considered  to  be  a  century  ^;  and  I  have 
stated  my  opinion  to  be,  that  it  might  be  reduced  about  one- 
half,  if  the  period  of  limitation  were  reduced  to  twenty  years, 
and  were  extended  to  remainders  after  estates  tail,  and  the 
interference  of  equity,  on  the  ground  of  notice,  were  prevented. 
In  small  purchases,  where  there  have  been  several  sales, 
proof  of  a  title  for  about  thirty  years  might  p^haps  be 
deemed  suflGicient ;  and  if  a  general  registry  were  established, 
an  abstract  of  the  last  twenty  years,  with  a  search  to  ascer- 
tain that  no  life  estate  has  been  created  which  could  remain 
undetermined,  might  generally  be  relied  upon. 

225.  Q.  In  the  case  of  leasehold  titles,  the  period  of 
sixty  years  must  be  fixed,  without  any  particular  reference 
to  the  statute  of  limitations  ? 
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A.  In  the  case  of  leasehold  titles  where  the  lease  is  not  APPEND. 
aizty  years  old,  a  purchaser  is  entitled  to  require  the  prior  Qu. 
title  to  the  freehold  to  make  up  the  period  of  sixty  years,  in 
order  to  ascertain  that  the  lease  is  valid ;  unless  the  condi- 
tiooB  of  sale,  or  the  contract,  contain  a  stipnlation  that  the 
production  of  the  lessor's  title  shall  not  be  required.  In 
consequence  of  the  chain  of  reference  kept  up  by  each 
assignment  to  the  preceding  one,  the  equitable  doctrine  of 
notice  renders  necessary  the  production  of  the  original  lease 
aad  all  the  assignments  of  it,  if  they  can  be  found :  but  if  they 
have  been  destroyed  or  lost,  a  title  for  forty  years  is  con- 
sidered in  practice  to  be  sufficient.  There  are  several  estates 
in  the  neighbourhood  of  London  held  for  residues  of 
terms  of  five  hundred  or  a  thousand  years,  of  which  some 
were  created  in  the  reign  of  Queen  Elizabeth ;  and  the  deeds 
by  which  the  terms  were  created  and  the  early  assignments 
(sannot  be  found ;  and  in  these  cases  the  title  is  considered 
unobjectionable  if  the  abstract  of  the  instruments  in  existence 
shows  a  title  of  forty  years. 

226.  Q.  With  respect  to  remainders  after  estates  tail,  is 
not  the  danger  that  arises  from  them  purely  a  question  that 
18  referable  to  the  statute  of  limitation  ? 

A.  I  think  it  is.  The  danger  does  not  arise  from  the 
modes  of  barring  them,  except  so  far  as  those  modes  are 
intricate  and  liable  to  be  defective,  but  from  their  existence 
when  they  have  not  been  barred ;  and  if  it  be  thought  proper 
to  determine  that  the  time  of  limitation  running  against  the 
issue  in  tail  is  to  prevent  the  remedy  of  the  persons  entitled 
in  remainder,  and  that  the  remainder  shall  be  barred  by  pos- 
session for  a  certain  length  of  time  under  a  base  fee — provi- 
sions for  those  purposes  ought  to  form  part  of  the  statute  of 
limitations. 

227.  Q.  [2.]  Do  you  think  it  would  be  beneficial  that 
there  should  be  one  uniform  period  of  time,  during  which,  if 
there  has  been  an  adverse  possession  of  land,  the  claims  to 
such  lands,  of  all  persons  not  labouring  under  disfibility, 
should  be  barred  ? 
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APPEND.       A,   I  think  that  one  uniform  period  of  time  would  be 
Qu.        beneficial ;  it  would  render  the  laws  more  simple^  uniform, 
and  just,  and  assist  in  diminishing  the  expense  and  delay 
which  attend  the  alienation  of  property  ^^ 

228.  Q.  [3.]  Do  you  think  that  the  distinction  between 
right  of  property  and  right  of  possession  may  be  advantage- 
ously abolished  ? 

A.  I  think  that  the  distinction  between  right  of  property 
and  right  of  possession  might  be  advantageously  abolished^' : 
at  present  the  right  of  property  very  rarely  exists  widiout 
the  right  of  possession. 

229.  Q.  Do  you  think  there  is  any  fairness  in  the  distinc- 
tion between  the  right  of  possession  and  the  right  of 
property  ? 

A.  I  think  there  is  no  fairness  in  the  distinction,  and 
considerable  injustice.  If  a  person  is  not  entitled  to  the 
property,  he  ought  not  to  be  entitled  to  the  possession.  The 
only  reason  which  is  usually  given  for  the  distinction  is,  that 
the  trial  for  the  right  of  possession  is  not  final ;  but  the  trial 
for  the  right  of  property  is  final;  and  if  new  trials  under 
proper  circumstances  be  allowed,  or  the  action  like  the  pre- 
sent ejectment  be  not  binding  in  any  case,  there  would  be 
no  cause  for  preserving  the  distinction.  The  difference  be- 
tween an  heir  who  has  a  right  of  property  when  he  has  lost 
the  right  of  possession,  and  a  devisee  who  has  no  such 
privilege  is  obviously  absurd. 

230.  Q.  Is  not  the  distinction  objectionable,  inasmuch  as 
it  makes  the  right  of  one  man  dependent  upon  an  act  done 
by  another  man  ? 

A.  The  present  law  which  allows  a  right  of  entry  to  be 
taken  away  by  discontinuance  or  descent  cast,  or  fine,  with- 
out any  negligence  on  the  part  of  the  rightful  owner,  appears 
to  me  to  be  unjust  as  well  as  objectionable. 

231.  Q.  [4.]  Do  you  think  that  in  every  case  in  which 
a  person  has  a  title  to  an  estate  in  possession  of  land,  be 
should  have  a  right  of  entry  notwithstanding  the  discontinue 
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ance  or  descent  cast,  or  other  impediment  by  which  his  APPEND, 
right  of  entry  may  now  be  barred  ^  7  Qu. 

A,  My  answer  to  the  [first]  question  shows  that  I  think 
the  right  of  entry  should  not  be  taken  away  within  less  thi^n 
the  usual  period  of  limitation.  The  present  impediments 
occasioned  by  discontinuance,  descents  cast,  and  fines» 
haYC  no  reference  to  the  claim  of  the  injured  party,  or  his 
diligence  in  enforcing  it ;  and  I  think  the  abolition  of  them 
would  get  rid  of  many  intricate  and  anomalous  distinctions^^. 

232.  Q.  [5.]  Do  you  think  that  real  actions  may  be  use- 
fully abolished,  and  with  any  and  what  exceptions  ? 

A.  This  question  must  be  decided  by  the  Commissioners 
for  inquiring  into  Proceedings  at  Common  Law.  If  all 
the  present  forms  and  distinctions  of  action  are  allowed  to 
continue,  some  real  actions  will  still  be  necessary  for  re- 
covering advowsons  and  dower;  and  there  may  be  some 
other  cases  in  which  real  actions  might  be  useful :  but  if  a 
simple  form  of  action  were  established,  which  would  be  appli- 
cable to  every  case  where  a  real  action  could  be  maintained, 
such  actions  would  become  obsolete,  and  I  am  not  aware  of 
any  objection  to  the  abolition  of  them. 

233.  Q.  [6.]  Do  you  see  any  objection  to  ejectment  or 
some  action  to  be  substituted  for  it,  being  the  only  action  to 
recover  the  possession  or  seisin  of  land;  or  would  you  pro- 
pose that  there  should  be  two  forms  of  action,  one  to  recover 
possession,  the  other  seisin  ? 

^.  I  do  not  see  any  objection  to  such  a  provision.  I  do 
not  think  it  necessary  that  there  should  be  two  forms  of 
action,  where  the  right  is  in  possession,  and  the  title  to  the 
seisin  gives  a  title  to  the  possession ;  but  where  the  land  is 
in  the  possession  of  a  tenant  under  a  valid  lease,  there  must 
be  a  remedy  for  the  rent  and  for  the  seisin,  which  probably 
must  be  in  a  different  form  from  an  action  for  recovering  the 
possession  with  the  seisin. 

234.  Q.  [7.]  Do  you  think  it  expedient  that  parties  having 
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APPEND,  rights.  Dot  susceptible  of  being  tiied  by  an  action  for  tbe 
Qa.  immediate  possession  or  seisin,  should  be  allowed  to  sue  at 
^^*  law  for  a  judicial  affirmation  of  such  rights? 

A,  I  think  it  is  extremely  desinble :  and  I  have  stated 
some  reasons  for  this  opinion  in  the  Suggestions  I  sent  to 
die  Commissioners*'*. 

235.  Q.  [8.]  Do  you  think  it  expedient  that  suits  in  equity 
for  declaring  rights  should  be  sustained  in  the  same  case; 
and  also  where  a  party,  equitably  entitled  to  the  possession, 
could  not  obtain  a  decree  to  that  extent  witfiout  the  passing 
of  previous  accounts  or  clearing  away  trusts  7 

A*  I  think  it  expedient  that  such  suits  should  be  sustained 
in  equity,  for  there  could  not  be  an  action  at  law  for  a  mere 
ease  of  equitable  relief.  With  respect  to  the  second  part  of 
the  question,  I  think  it  is  desirable  that  a  person  eqnitnbly 
entitled  to  the  possession  should  be  able  to  obtain  a  decree 
subject  to  an  account  or  to  trusts.  I  have  seen  several 
instances,  especially  in  West  India  property,  where  there 
has  been  a  question  upon  the  construction  of  a  devise  of  an 
equity  of  redemption,  and  the  fear  of  the  long  and  expensive 
process  of  taking  the  account  has  prevented  the  parties  fron 
applying  to  tbe  Court,  and  in  some  cases  has  induced  them 
to  submit  to  arbitration. 

230.  Q.  Is  not  it  substantially  equitable  relief  to  have  a 
right  to  a  future  property  declared  ? 

il.  I  am  not  aware  of  any  reason  why  such  relief  should 
be  equitable  rather  than  legah  at  present  it  is  not  given  by 
law  or  equity,  and  it  ought  I  think  to  be  afforded  by  the  court 
in  which  the  question,  according  to  the  nature  of  the  right, 
must  be  decided.  If  a  party  were  to  apply  to  a  Court  of 
£quity  for  the  purpose  of  ascertaining  whether  he  had  an 
estate  for  life,  or  «n  estate  tail,  the  Court  would  not  decide 
the  question  without  sending  a  case  to  a  Court  of  Law. 

237.  Q.  It  has  been  suggested  that  there  would  be  great 
difficulty  in  determining  who  should  be  the  parties  to  a  decla- 
ratory action  or  suit ;  what  is  your  opinion  upon  that  subject  ? 
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A.  There  must  undoubtedly  be  sonie  difficulty  where  any  APPEND, 
of  the  parties  entitled  adversely  are  not  ascertained,  or  are        Qu. 
incapable  of  defending  their  rights ;  and  I  apprehend  that  it 
would  be  necessary  to  provide,  either  that  the  judgment 
should  not  be  binding  upon  any  persons  except  the  parties,  or 
to  empower  some  public  officer  ^^  to  defend  the  rights  of  all 
persons  who  were  incapable  of  protecting  their  own  interests. 
I  conceive  that  the  appointment  of  such  an  officer  would  be 
attended  with  many  advantages.     It  is  very  desirable  that 
some  provision  should  be  made  to  diminish  the  number  of 
Acts  of  Parliament  called  Estate  Bills ;  and  I  apprehend  that 
the  discretion  exercised  by  Parliament  in  granting  ihem,  can- 
not safely  be  intrusted  to  any  of  the  present  Courts,  without 
requiring  some  additional  protection  to  the  right  of  absent 
parties.     It  is  generally  admitted,  that  Courts  of  Equity 
usually  grant  every  application  which  is  not  oppose»|i ;  and 
I  have  seen  some  strong  cases,  in  which  orders  have  been 
made  for  the  payment  of  money  intrusted  to  the  care  of  the 
Court  by  private  Acts  of  Parliament  to  persons  who*  were 
not  entitled  to  it.     Some  useful  powers  were  proposed  to  be 
inserted  in  a  bill,  which  was  introduced  in  the  House  of 
Commons  by  Mr.  Sugden  during  the  last  session,  for  ob- 
taining conveyances  from  trustees  and  mortgagees  under 
d'isabilities,  and  enabling  Courts  of  Equity  to  give  effect  to 
their  decrees,  in  order  to  provide  for  the  cases  of  absent 
mortgagees  and  of  partitions;    but  it  was  objected  that 
Courts  of  Equity  could   not  safely  be  trusted  with  such 
authorities;    that  in  cases  which  occur  under  the  present 
Acts,  the  judge,  without  hearing  the  petition,  usually  assents 
as  a  matter  of  course  to  a  reference  to  the  master;  that 
the  master  does  not  sufficiently  take  care  of  the  absent 
party,  and  there  being  no  one  to  object  to  his  report,  it  is 
confirmed  by  the  Court  as  a  matter  of  course. 

238.  Q.  Would  you  only  make  the  action  binding  upon 
the  party  who  is  brought  before  the  Court? 
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APPEND.       A.  I  ibink  it  would  be  desirable  to  make  it  binding  only 
0^-        upon  the  party  who  is  brought  before  the  Court,  unless  it  be 
made  the  duty  of  some  public  officer  to  defend  the  rights  of 
other  persons. 

238.  Q.  At  present,  in  ejectqient,  yon  do  not  recoTer 
merely  because  the  defendant  is  wrongfully  in  possession, 
but  you  have  to  make  out,  that  you  yourself  are  entitled, 
and  the  action  is  not  binfding  upon  any  third  person,  but 
only  upon  the  two  parties  litigating — Now,  if  the  action  of 
declarater  were  made  simply  binding  between  the  parties, 
and  the  same  principle  were  adopted  that  the  Court  was  not 
to  pronounce  for  the  plaintiff  unless  he  proved  his  title, 
would  there  be  any  danger  of  any  evil  resulting  from  it? 
A.  I  am  not  aware  of  any  eyil  which  could  result  from  it. 

240.  Q.  Would  you  leave  it  to  the  Court  to  say,  "  I  will 
pronounce  no  decision,  because  the  proper  party  is  not 
here  r 

A.  No.  I  diink  that  a  decision  should  be  obtained, 
although  there  be  no  person  against  whom  the  action  could 
be  brought.  There  are  many  cases  in  which  it  would  be 
advantageous  to  obtain  the  opinion  of  the  Court,  although 
the  decision  might  not  be  binding  upon  any  party  except  the 
plaintiff. 

241.  Q.  As  this  is  a  new  remedy  for  the  claimant,  do 
you  think  he  ought  to  pay  the  expense  of  the  action  ? 

A.  I  think  that  he  ought.  In  bills  for  perpetuatmg 
testimony,  the  party  always  pays  the  expense;  and  the 
proposed  remedy  is  one  of  a  similar  nature:  but  as  this 
form  of  action  has  been  so  long  used  in  Scotland,  it  would 
be  desirable  to  ascertain  the  nature  of  the  practice  there, 
and  whether  such  practice  is  found  to  be  beneficial. 

242.  Q.  Do  you  think  that,  considering  that  no  parties 
can  be  bound,  except  those  actually  brought  before  the 
Court,  there  would  be  much  use  in  this  action? 

A.  I  think  there  would  be  great  use  in  it.  It  would 
never  be  questioned,  unless  some  ground  of  error,  or  some 
reason  which  had  not  been  advanced,  could  be  shown ;  and 


LIMITATION  OF  ACTION.  IxXXV 

it  would  be  most  frequently  resorted  to  in  cases  of  construe-  APPEND. 
tion.  in  which  the  whole  instrument  would  be  considered  by        Q^* 
the  Court,  and  there  would  be  but  little  probability  of  error ; 
and  therefore,  in  almost  every  instance,  the  opinion  of  the 
Court,  so  obtained,  would  be  considered  to  perfect  a  title 
which  would  otherwise  be  doubtful. 

243.  Q.  ConYcyancers  sometimes  refnse  to  take  a  title 
because  a  point  is  not  decided,  do  you  think  a  decision  of 
this  sort  would  be  satisfactory  to  conyeyancers  ? 

A.  I  think  the  opinion  of  the  Court  would  be  perfectly 
satisfactory  to  conyeyancers  and  purchasers.  It  is  a  very 
common  practice  for  a  vendor  and  purchaser  to  take  the 
opinion  of  some  leading  Conveyancer,  and  agree  to  be  bound 
by  it.  There  are  many  question^  upon  which  no  decision 
has  been  made,  but  which  are  agreed  by  the  general  practice 
of  conveyancers  to  be  considered  as  settled  ;y  for,  when 
several  eminent  Counsel  have  concurred  in  opinion  as  to  the 
manner  in  which  a  question  ought  to  be  decided,  it  is  no 
longer  disputed  in  practice;  although,  perhaps,  when  the 
point  first  arose,  there  was  a  considerable  difference  of 
opinion  with  respect  to  it:  and  if  a  decision  be  obtained 
upon  a  point  of  title  from  an  authority  so  high  as  that  of  a 
Court,  I  think  that  a  purchaser  would  no  longer  be  allowed 
to  rely  upon  it  as  an  objection  to  the  title,  unless  he  could 
show  some  good  reasons  for  disputing  it.  At  present  a 
decree  is  binding  only  on  the  parties,  and  the  doctrine  upon 
which  it  is  decided  might  be  questioned  in  any  other  case ; 
bnt  every  judgment  is  considered  to  be  binding  upon  other 
eases  of  a  similar  nature,  unless  it  be  unsatisfactory  to  the 
profession. 

244.  Q.  [9.]  What  would  you  propose  as  the  period  of 
adverse  possession,  which  should  be  a  bar  to  any  remedy 
for  the  recovery  of  land  7 

A.  Twenty  years  is  at  present  the  ordinary  period,  and  I 
see  no  reason  to  alter  it  In  the  Suggestions  which  I  sent 
to  the  Commissioners^^,  I  have  endeavoured  to  show  that 
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APPEND,  no  other  period  of  limitatioD  exists  at  present,  except  in  a 
Qu.        very  small  proportion  of  cases,  and  that  there  is  no  good 
reason  for  those  exceptions. 

245.  Q.  [10.]    Do  you  think  that  exceptions  must  be 
introduced  to  protect  the  rights  of 

"  Infants; 

**  Married  women ; 

*'  Persons  of  unsound  mind; 

*'  Persons  beyond  seas ;" 

And  ''Persons  in  prison?" 
A.  I  think  some  exceptions  must  be  introduced  to  protect 
rights  of  infants  and  lunatics  ^^,  but  that  all  other  disabilities 
might  advantageously  be  discontinued.  The  interests  of 
infants  and  lunatics  should  be  saved,  because  there  may  be 
no  one  capable  of  protecting  their  rights,  or  having  sufficient 
interest  to  induce  them  to  spend  money  of  tlieir  own  for 
that  purpose.  If  a  guardian,  or  a  committee  has  not  foods 
in  hand,  and  has  no  means  of  getting  himself  reimbursed, 
and  the  claims  of  the  infant  or  lunatic  may  be  doubtful,  he 
cannot  be  expected  to  hazard  his  own  property,  in  order  to 
try  the  right. 

246.  Q.  What  do  yoo  think  with  regard  to  mairied 
women  ? 

il.  I  do  not  think  it  necessary  to  continue  any  protection 
for  them,  because  the  husband  has  a  sufficient  interest  to 
induce  him  to  prosecute  the  right  of  the  wife  ^^.  He  is  not 
only  entitled  during  the  joint  lives,  but  he  almost  always 
has  an  interest,  either  under  a  settlement,  or  as  tenant  of 
the  curtesy,  for  the  whole  of  his  life,  which  entitles  him  to 
nearly  half  the  value  of  the  inheritance ;  besides  which,  if 
he  has  children,  he  is  interested  in  obtaining  the  estate  for 
their  benefit,  and  if  he  has  not  children,  he  will  often  be 
assisted,  if  necessary,  by  other  branches  of  the  family.  It 
appears  to  me,  that  the  evils  which  can  arise  from  the  few 
cases  in  which  the  husband  may  by  collusion  with  a  wrong 
doer  defeat  the  right  by  neglecting  to  enforce  it,  or  in  which 
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he  majr  not  think  he  has  sufficient  interest  to  induce  him  to  APPEND. 
prosecute  the  claim,  are  not  of  so  much  importance  as  the        Qu. 
advantages  of  getting  rid  of  the  present  disability  of  cotct-  **'»"'** 
tare,  which  is  more  objectionable  than  any  other  of  the 
disabilities,  because  it  lasts  for  a  longer  period,  and  is  a 
link  which  connects  other  disabilities  together ;  the  disability 
of  infency  can  last  but  a  few  years,  but  a  series  of  infancies 
and  covertures  may  endure  for  centuries. 

247.  Q.  Do  you  think  that  persons  beyond  seas  should 
have  any  indulgence  shown  them  ? 

A»  I  think  that  the  present  facilities  of  communication 
render  it  unnecessary^^.  In  almost  every  case,  persons 
abroad  have  relations  or  agents  in  this  country  to  act  for 
them.  For  instance,  a  young  man  in  the  East  Indies  is 
generally  in.  constant  communication  with  some  person  in 
this  country,  through  whom  his  supplies  are  sent  out,  and 
the  readiness  of  communication  by  letter  is  so  great,  that  he 
can  receive  information  withio  a  few  months. 

248.  Q.  Although  his  agent  may  be  very  active  as  to  all 
affairs  intrusted  to  him,  is  it  not  probable  that  a  young  man 
might  not  know  that  he  was  heir  to  an  uncle,  and  it  might  be 
unknown  to  the  agent  ? 

A.  There  are  very  few  instances  in  which  parties  are  not 
aware  of  all  their  expectancies,  or  have  not  other  relations 
who  feel  an  interest  in  informing  them  of  their  rights. 

240.  Q.  Do  you  not  think  that  a  man's  interest  is  to  be 
protected  while  he  is  at  a  distance  on  the  public  service  ? 

A.  I  think  that  bis  interests  are  to  be  protected  where 
they  need  protection;  but  if  the  period  of  limitation  be 
reduced  to  twenty  years,  every  man  would  have  sufficient 
opportunities  during  that  period  of  ascertaining  and  enforcing 
his  rights.  There  are  very  few  persons  who  go  abroad  on 
the  public  service  and  remain  for  twenty  years  without 
visiting  this  country.  It  is  of  so  much  importance  to  the 
public,  that  rights,  which  endanger  the  safety  of  titles,  and 
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APPEND,  add  to  the  expense  of  proying  and  investigating  theniy 

-  Qu.        should  be  diminished  as  much  as  possible:   that  the  few 

cases  of  hardship  which  might  occur^  are  not  a  sufficient 

reason  for  continuing  the  present  exception  in  favour  of 

persons  who  go  abroad. 

250.  Q.  Do  you  not  think,  that  from  the  extent  of  the 
colonies  which  now  belong  to  this  country,  and  consequently 
the  g^eat  frequency  of  cases  in  which  persons  do  go  abroad, 
it  is  particularly  desirable,  as  far  as  it  can  be  done,  to  put 
a  stop  to  that  disability  which  would  so  continually  occur 
to  interrupt  the  beneficial  operation  of  the  statute  of  limi- 
tations ? 

A»  I  think  it  is  extremely  desirable,  particularly  when  you 
consider  of  how  little  value  such  rights  are  to  persons  in 
distant  countries,  and  how  very  difficult  and  expensive  it  is 
to  obtain  releases  from  them. 

251.  Q.  Do  you  find  that  there  is  much  inconvenience  in 
titles  in  consequence  of  that  saving  of  the  statute  ? 

A,  It  occasions  great  inconveniences.  It  occurs  almost 
daily  in  practice,  that  some  person  in  the  East  Indies  or 
other  distant  country  is  entitled  to  a  legacy,  or  a  charge,  or 
other  partial  interest;  and  if  such  rights  were  barred  within  a 
moderate  time,  the  cases  in  which  releases  of  them  must 
be  required  would  of  course  be  less  frequent.  These  eases 
are  so  numerous,  that  it  is  desirable  to  diminish  them,  as 
far  as  it  can  be  effected  consistently  with  justice.  Such 
,  rights  cannot  be  taken  away  within  the  period  which  other 
persons  would  be  allowed  for  enforcing  them ;  but  if  the 
remedies  of  such  persons  be  extended  beyond  the  time 
when  the  parties  would  have  been  barred,  if  they  had 
remained  in  this  country,  the  difficulties  of  making  titles 
perfect  or  safe  will  be  increased  in  a  considerable  degree. 

252.  Q.  Do  you  think  that  this  inconvenience  often 
arises,  that  a  titie  is  bad  in  consequence  of  those  savings 
in  cases  where  the  party  himself  would  not  recover,  and 
therefore  where  it  operates  inconvenience  without  producing 
JMstice  ? 
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A.  I  think  that  there  are  many  such  cases.     Where  the  APPEND, 
party  might  recover  upon  his  return  to  this   country,   he       Q^ 
would  frequently  be  deterred  from  prosecuting  his  right  by        ^ 
the  difficulty  of  procuring  sufficient  evidence  after  a  great 
number  of  years  had  elapsed,    or  by  a  disinclination   to 
take  the  property  from  persons  who  might  have  been  long 
in  possession  of  it.      And  instances  frequently  occur,  in 
which  a  good  title  cannot  be  made  on  account  of  the  diffi- 
culty of  proving  that  a  person  who  would  be  entitled,  and  has 
gone  abroad,  is  dead  and  has  left  no  issue.     In  all  these 
cases  the  saving  in  the  statute  occasions  great  inconvenience, 
without  doing  any  real  justice. 

253.  Q.  Are  there  not  many  cases  where,  if  the  party 
returned,  the  only  remedy  he  would  have  would  be  a  writ  of 
right,  and  where,  considering  the  extreme  infrequency  of  the 
writ  of  right,  it  is  a  mere  shadow,  which  disturbs  the  right  of 
the  party  in  possession,  without  giving  any  useful  right  to 
any  other  party? 

A.  Such  cases  do  not  often  occur,  because  there  is  no 
saving  in  the  Act  of  Henry  Vlll.i  and  therefore  if  a  person 
can  recover  after  a  long  absence  beyond  seas,  he  is  usually 
entitled  to  a  right  of  entry.  The  objection  is  created  by  the 
saving  of  the  statute  of  James,  by  which  if  a  tenant  in  tail  or 
tenant  in  fee  has  died  abroad,  leaving  heirs  who  are  abroad, 
(although  it  is  difficult  to  ascertain  the  existence  of  such 
heirs),  an  ejectment  might  be  maintained  by  them  at  any 
period  of  time. 

254.  Q.  Would  you  give  a  saving  to  any  extent  to  persons 
abroad? 

A.  I  wonld  not  give  any  saving  to  persons  abroad, 
because  there  are  very  few  cases  in  which  they  would  not 
have  sufficient  opportunities  to  make  their  claim  within  twenty 
years ;  and  titles  are  rendered  objectionable  by  the  difficulty 
of  ascertaining  their  existence. 

255.  Q.  Would  you  make  any  saving  for  persons  in 
prison? 
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APPEND.       A,  Persons  are  so  rarely  in  prison  for  many  years^  and 
Qa.       have  so  great  a  facility  of  communication  with  agents  during' 
their  confinement,  that  I  do  not  think  there  is  the  slightest 
reason  for  protecting  their  rights^. 

256.  Q.  Would  you  make  any  exception  in  case  of  poverty 
on  the  part  of  the  claimant  ? 

A.  No.  I  hope  that  rights  will  be  made  aUenable'^y  and 
if  that  were  done,  any  pretence  for  making-  an  exception  on 
account  of  poverty  would  be  removed,  and  the  reasons  for  pro- 
tecting the  rights  of  persons  abroad  would  be  diminished. 

267.  Q.  [11.]  With  respect  to  persons  of  unsound  mind, 
do  you  think  that  the  disability  might  cease  from  the  time 
when  a  committee  is  appointed  under  a  commission  of 
lunacy  ? 

A,  It  would  not,  I  think,  be  proper  to  take  away  the 
protection  when  a  committee  has  been  appointed,  for  in 
many  cases  there  might  not  be  sufficient  fund  to  enable  the 
committee  to  prosecute  the  claim. 

258.  Q.  [12.]  If  the  disability  of  absence  beyond  the 
seas  be  continued,  do  you  not  think  that  the  disability  should 
be  confined  to  absence  from  the  united  kingdom  of  Greai 
Britain  and  Ireland,  including  Guernsey,  Jersey,  Aldemey, 
and  the  Isle  of  Man  7 

A,  If  the  disability  of  persons  beyond  seas  be  continued, 
it  is  desirable  that  it  should  be  so  confined. 

259.  Q.  [13.]  Do  you  not  think  that  from  the  short  period 
during  which  imprisonment  either  criminal  or  civil  now 
endures,  and  the  means  of  information  and  communication 
with  others  which  persons  in  prison  possess,  the  disability  of 
imprisonment  might  be  advantageously  done  away  with  ? 

A.  I  have  already  expressed  my  opinion  that  for  the 
reasons  stated  in  the  question,  the  disability  of  imprisonment 
might  be  advantageously  discontinued  ^. 

260.  Q.  [14.]  What  period  do  you  propose  to  allow  for 
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making  entry  or  commencing  an  action  after  the  disability  is  APPEND. 
removed ;  and  would  you  fix  the  same  period  with  respect  to        Q^* 
each  head  of  disability  ? 

A.  I  see  no  reason  to  alter  the  present  law  under  the 
statute  of  limitations,  and  the  rules  of  Courts  of  Equity, 
which  allows  a  period  of  ten  years  from  the  removal  of  the 
disability  ^. 

261.  Q.  [15.]  Do  you  see  any  objection  to  enacting  that 
where  the  land  is  subject  to  a  lease,  with  rent  reserved,  the 
limitation  shall  run  from  the  time  when  the  claimant  was 
entitled  to  the  rent,  and  it  began  to  be  received  by  a  person 
claiming  adversely,  so  that  there  shall  not  be  a  new  period 
of  limitation  from  the  expiration  of  the  lease? 

A.  I  do  not  see  any  objection,  and  I  think  it  is  desirable 
to  enact  that  when  the  land  is  subject  to  a  lease,  with  a 
valuable  rent  reserved,  the  limitation  should  run  from  the 
time  when  the  claimant  was  entitled  to  the  rent,  and  neglected 
to  receive  it,  and  not  from  the  time  when  a  person  claiming 
adversely  began  to  receive  it.  It  is  often  extremely  difficult 
for  a  purchaser  to  ascertain  after  several  years,  whether  an 
estate  was  held  under  a  lease,  and  consequently  where  a 
good  title  has  been  acquired  under  the  statute  of  limitations, 
and  I  think  that  a  party  has  no  greater  claim  to  relief  who 
does  not  enforce  his  right  to  the  rent,  than  if  he  had  delayed 
to  recover  the  possession  ^. 

262.  Q.  [16.]  Do  you  think  that  a  similar  or  any  other 
rule  of  limitation  can  be  applied  to  cases  of  leases  without 
rent,  or  leases  with  a  nominal  rent  ? 

A.  1  do  not  think  that  the  same  rule  can  be  applied  to  the 
cases  mentioned  in  the  question,  because  there  is  no  enjoy- 
ment adverse  to  the  right,  and  the  party  has  no  inducement 
to  prosecute  his  claim. 

263.  Q.  [17.]  If  you  think  the  rule  should  apply  where 
the  rent  reserved  is  nominal,  what  would  you  consider  a 
nominal  rent  for  this  purpose  ? 
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APPEND.  A.  If  the  period  of  limitation  is  to  be  computed  from 
^";  the  non-receipt  of  rent  by  the  right  owner,  I  think  that  any 
rent  under  £.10  should  be  considered  nominal :  if  from  the 
receipt  by  some  other  person  claiming  adversely,  forty  shil- 
lings might  be  considered  to  be  the  maximum  of  a  nominal 
rent. 

264.  Q.  In  limiting  the  amount  of  rent,  do  you  think  it 
should  be  the  same  thing  whether  the  estate  was  held  by  one 
rent,  or  whether  it  was  held  by  a  number  of  distinct  rents? 

A,  I  think  that  in  principle  there  ought  to  be  a  consider- 
able difference;  but  I  fear  that  in  practice  any  distinction 
between  a  rent  reserved  for  one  tenement,  and  rent  payable 
for  a  number  of  tenements,  would  give  rise  to  many  difficult 
questions  ^  ? 

205.  Q.  [18.]  Do  you  see  any  objection  to  fixing  a  period 
of  adverse  possession,  after  which  all  claims  against  which 
the  possession  was  adverse,  shall  be  barred,  notwithstanding 
intervening  disabilities  ;  and  what  period  would  you  propose 
for  this  purpose  ? 

A.  The  suggestion  appears  to  me  to  be  very  desirable,  if 
it  can  be  considered  to  be  just;  and  it  is  little  more  unjust 
than  the  existing  law ;  the  same  reasons  which  require  that 
rights  should  be  preserved  in  cases  of  infoncy  and  lunacy* 
are  equally  applicable  to  cases  in  which  the  disability  happens 
afier  the  commencement  of  the  right;  but,  according  to  the 
present  law,  if  the  person  entitled  to  an  estate  is  not  unde'' 
any  disability  when  it  comes  into  possession,  and  dies  the 
next  day,  leaving  an  infant  heir,  the  saving  in  the  statute 
does  not  extend  to  such  heir ;  and  although  the  protection 
afforded  by  the  saving  might  last  for  centuries,  if  a  series  of 
disabilities  should  continue  so  long,  yet  if  the  right  vest  for 
an  instant  in  a  person  not  within  the  saving,  the  series  is 
broken,  and  the  protection  is  determined.  It  is  my  impression 
that  the  advantage  which  would  arise  from  shortening  the 
period  during  which  the  saving,  on  account  of  disabilities,  is 
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allowed  to  continuey  would  more  than  compensate  for  the  APPEND, 
hardships  which  might  be  occasioned  by  it.  And  I  think  it  ^^I^/v 
would  not  be  considered  to  be  a  very  unreasonable  provision 
tQ.  enact  that  no  savings  on  account  of  disability,  or  series 
of  disabilities,  should  last  above  thirty  years,  so  that  a  title 
would  be  gained  in  every  case  by  an  adverse  possession  of 
forty  years  *^ 

266.  Q.  [19.]  Do  you  think  it  would  be  proper  to  enact 
that  after  enjoyment  for  a  certain  period  as  proprietor,  under 
a  conveyance  purporting  to  pass  an  absolute  fee  simple,  such 
enjoyment  should  be  a  bar  to  all  claims  whatsoever,  although 
the  right  of  the  claimant  may  have  accrued  within  the  time 
of  limitation  ?  267.  Q.  [20.]  Do  you  think  the  same  effect 
might  be  given  to  such  enjoyment  without  proof  of  such  a 
conveyance  ?  268.  Q.  [21.]  In  these  two  cases  what  period 
of  limitation  would  you  propose  7 

il.  I  do  not  think  it  would  be  practicable  to  limit  a  period 
sufficiently  short  to  be  productive  of  any  advantage.  The 
rights  of  remaindermen,  after  estates  for  life,  could  not  I 
apprehend  be  barred ;  and,  in  some  of  the  numerous  cases 
in  which  estates  are  let  for  three  lives,  the  remainder  does 
not  come  into  possession  for  a  period  of  eighty  years. 

260.  Q.  [22.]  Do  you  think  there  should  be  any  difference 
with  respect  to  a  bar,  by  adverse  possession,  between  legal 
and  equitable  estates  ? 

^.  I  am  not  aware  of  any  reason  for  any  difference  with 
respect  to  such  a  bar  between  legal  and  equitable  estates^. 

270.  Q.  [23.]  Adverting  to  the  rules  now  established  in 
equity,  as  to  barring  the  rights  of  mortgagors  and  mortgagees, 
and  the  recent  alterations  of  the  statutes  limiting  actions  at 
law  for  personal  debts,  do  you  think  it  desirable  to  make 
any  and  what  alteration  as  to  the  cases  in  which  the  operation 
of  the  bar  in  equity  is  held  to  be  prevented  by  acknowledg- 
ment of  right? 
-  A.  I  think  a  parol  acknowledgment  of  right  ought  not  to 
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APPEND,  be  considered  sufficient  to  prevent  a  bar ;  and  I  conceive  that 
Qu*       equity,  by  analogy  to  the  late  act,  will  think  it  necessary  to 
adopt  this  rule^. 

271.  Q.  Do  you  think  that  private  accounts  or  acknow- 
ledgments made  to  third  persons  should  have  the  effect  of 
keeping  alive  the  right  of  redemption^  or  would  you  have  the 
acknowledgment  made  to  the  person  having  the  equity  of 
redemption  ? 

A.  I  think  that  private  accounts  or  acknowledgments  to 
third  persons,  who  may  be  strangers,  should  not  have  the 
effect  of  preventing  the  bar,  but  that  written  acknowledgments 
to  agents,  or  to  intended  purchasers,  mortgagees,  or  lessees, 
should  be  sufficient  to  preserve  the  right  of  redemption ;  for 
instance,  if  a  man  who  had  agreed  to  purchase  the  estate 
(subject  to  the  mortgage)  were  to  inquire  of  the  mortgagee  as 
to  the  amount  of  his  debt,  and  the  mortgagee  were  to  send 
him  an  acknowledgment  of  the  right  of  redemption,  there 
ought  to  be  no  occasion  for  him  to  require  the  mortgagor 
to  obtain  another  acknowledgment. 

272.  Q.  Supposing  he  were  to  say  to  the  purchaser,  I 
have  held  this  adversely  for  nineteen  years  and  a  half  it  is 
true,  I  had  a  mortgage  title  originally,  and  in  half  a  year 
more  I  hope  to  have  the  estate  adversely? 

A.  Such  a  declaration,  of  an  intent  to  claim  the  benefit  of 
adverse  possession,  could  not  be  considered  an  acknow- 
ledgment for  the  purpose  of  preventing  the  bar. 

273.  Q.  Would  you  say  that  the  acknowledgment  should 
be  in  writing  to  the  person  entitled  to  the  equity  of  redemp- 
tion, or  to  his  agent,  or  some  persons  claiming  under  him? 

A.  I  think  that  the  proper  rule  would  be  clearly  expressed 
in  those  terms. 

274.  Q.  [24.]  Should  a  person  who  has  a  title  by  adverse 
enjoyment,  be  considered  as  having  acquired  to  all  purposes 
the  rightful  seisin  of  the  land  ? 

*8  P.  103,  104. 


LIMITATION  OF  ACTION.  XCV 

A.  I  think  that  he  should.  APPEND. 

276.  Q.  [25.]  Do  yoa  think  there  ought  to  be  any,  and        Qu. 
what  new  limitation  of  the  right  to  sue  or  distrain  for  rents 
not  comprised  in  the  statute,  21  Jac.  I.  c.  16.  s.  3? 

A.  I  think  that  remedies  for  rents  not  within  the  statute 
should  be  confined  to  the  ordinary  period ;  and  they  are  now 
so  limited  in  effect  by  the  practice  of  presuming  surrenders 
and  releases.  And  I  also  think  that  the  remedies  for  the 
rents  within  the  statute  ought  also  to  be  limited  to  twenty 
years»  and  that  no  remedies  for  arrears  of  rents  should  ex^ 
tend  beyond  six  years  ^. 

276.  Q.  [26.]  Do  you  think  that  prescription  for  Incor- 
poreal hereditaments,  instead  of  running  from  the  reign  of 
King  Richard  I.,  might  be  limited  to  enjoyment  for  a  certain 
number  of  years  ? 

A*  I  think  that  an  alteration  of  the  existing  law  in  this 
respect  is  most  loudly  called  for.  It  is  clearly  unjust  to 
take  away  a  privilege  which  has  been  enjoyed  for  centuries, 
because  there  may  happen  to  be  some  circumstance  to  prove 
that  it  could  not  have  existed  before  the  reign  of  Richard  I. 
It  appears  to  me  that  prescription  ought  to  depend  upon  en- 
joyment for  a  certain  number  of  years  ^. 

277.  Q.  [27.]  What  period  would  you  propose  for  this 
purpose? 

A.  I  think  the  usual  period  of  limitation  of  twenty  years 
u  sufficient;  and  such  is  now  the  law  with  respect  to  rights 
of  way,  and  water,  *and  light,  and  almost  every  other  incor- 
poreal hereditament'^. 

278.  Q.  Of  course  those  must  be  rights  which  are  in  per- 
petual enjoyment? 

A.  They  mu^t  be  rights  of  continual  or  frequent^  enjoy- 
ment. You  can  have  no  limitation  strictly  applicable  to  rights 
which  are  of  a  casual  and  uncertain  nature;  but  it  might 
always  be  left  to  a  jury  to  say^  whether  they  will  presume 
the  existmce  of  such  rights,  and  probably  one  or  two  in- 
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APPEND,  stances  of  the  exercise  of  a  right  to  waifs  or  estraya,  or 
Qu-  privileges  of  an  equally  uncertain  nature  within  silty  years, 
would  be  considered  sufficient  to  prove  a  title  to  them. 

279.  Q.  [SB.]  Must  it  not  be  still  open  to  inquiry,  whether, 
from  the  state  of  the  title  to  the  servient  and  dominant  tene- 
ments, a  grant  of  the  incorporeal  hereditament  in  question 
could  have  been  made  during  the  period  of  enjoyment;  and 
on  which  side  ought  the  onus  probandi  to  lie? 

A»  I  think  that  such  an  inquiry  must  be  allowed,  and  that 
the  onus  probandi  ought  to  lie  on  the  party  who  contends 
that  a  grant  could  not  have  been  made. 

28D.  Q.  [29.]  Would  you  make  any  distinction  with  re- 
spect to  the  time  or  mode  of  prescription  between  profits 
k  prendre  and  mere  easements  ? 

A.  I  do  not  think  that  there  is  sufficient  reason  to  make 
any  such  distinction  between  profits  k  prendre,  and  capable 
of  continual  enjoyment,  and  mere  easements.  If  twenty 
years  were  made  the  ordinary  period  of  limitation  and  pre- 
scription, the  law  with  respect  to  easements  would  in  effect 
remain  unaltered. 

281.  Q.  [30.]  Can  you  suggest  any  other  means  of  ob- 
viating the  necessity  which  now  exists  of  pleading  fictitioosly 
a  grant  lost  by  time  and  accident,  where  a  right  of  a  nature 
to  be  prescribed  for,  has  been  exercised  so  long  as  to  raise 
the  presumption  of  a  grant,  but  can  be  shown  to  have  origi- 
nated within  time  of  legal  memory,  or  to  have  been  once 
extinguished  by  unity  of  possession  7 

it.  I  would  suggest  that  the  necessity  of  pleading  ficti- 
tiously a  particular  grant,  should  be  abolished,  while  the 
principle  of  the  present  law,  that  prescription  must  be 
founded  upon  the  presumption  of  a  grant,  should  be  pre- 
served; and  I  apprehend  that  such  an  effect  may  be  ob- 
tained by  allowing  the  party  in  possession  to  plead,  that  he 
had  been  in  continual  enjoj^ment  for  the  term  of  twenty 
years,  and  that  the  grant  was  either  lost  or  mislaid.  It 
appears  to  me  to  be  important,  that,  on  the  one  hand,  a 
right  which  has  been  enjoyed  for  twenty  years  should  not 
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be  defeated  by  an  accideotal  circumstance,  which  may  prove  APPEND* 
that  it  could  not  have  existed  for  a  much  longer  time;  and  Q^*  ^^^* 
on  the  other,  neither  the  production  of  a  grants  if  there  be 
one,  by  which  the  enjoyment  may  be  regulated  or  Hmited,  oi^ 
evidence  that  no  grant  could  have  been  made,  should  be 
excluded.  I  think  that  any  rule  of  legal  memory  differing  from 
the  ordinary  period  of  limitation  is  unnecessary,  and  would 
create  great  hardship  in  particular  cases.  For  instance,  if 
sixty  years  were  made  the  period  of  legal  memory,  and  a  mill 
has  been  at  work  upon  a  river  for  forty  years,  a  jury  would 
presume  an  immemorial  right  to  the  water  in  the  absence  of 
any  evidence  to  the  contrary;  but  if  a  plan  or  deed  fifty 
years  old  happened  to  be  found,  showing  that  no  mill  was 
then  in  existence,  it  would  of  course  defeat  the  claim  to  a 
{prescriptive  right,  and  yet  the  owner  of  the  mill  would  have 
as  just  a  claim,  as  if  no  such  map  or  deed  had  been  dis- 
covered. Many  other  cases  might  be  put  in  which  if  there 
be  any  rule  respecting  legal  memory,  rights  which  have 
been  long  enjoyed,  and  made  the  subject  of  contracts,  might 
be  destroyed  by  the  discovery  of  sotne  circumstance  uncon- 
nected with  the  parties  or  the  justice  of  the  case,  which  might 
afford  proof  that  it  must  have  originated,  or  have  been  ex- 
tinguished by  unity  of  possession  within  the  time  of  memory. 
And  it  appears  to  me  to  be  equally  mischievous  to  exclude, 
after  any  distance  of  time,  the  production  of  the  original 
grant,  because  it  might  prove  that  the  rights  had  been  granted 
only  for  a  limited  period,  which  had  determined,  or  that  by  the 
terms  of  the  grant  they  ought  to  be  exercised  under  certain 
restrictions.  I  may  mention  as  an  instance  a  recent  case,  in 
which  an  owner  of  a  large  estate  agreed  to  grant  a  right  of 
way  to  his  neighbour's  park  through  some  land  near  his  own 
residence,  but  stipulated  that  it  should  not  be  used,  if  the 
pai'k  were  converted  into  farms  or  built  upon.  I  settled  a 
grant  of  the  way  for  ninety-nine  years,  with  a  proviso  to 
determine  it,  if  the  park  were  divided  or  built  upon ;  and  if 
in  this  case,  after  the  way  had  been  enjoyed  for  sixty  years, 
the  park  were  converted  into  a  village,  and  the  person  en- 
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APPEND.  Ulled  to  the  estate  of  the  grantor  of  the  way  were  not  allowed 
Qu.  to  produce  the  grant,  in  order  to  prove  that  it  had  deter- 
"*     '  mined,  he  would  suffer  great  injustice^. 

282.  Q.  Would  you  then  allow  persons  to  plead  a  certain 
period  of  enjoyment,  suggesttag  the  loss  of  the  grant,  if  any, 
iat  wder  that  the  ottier  party  might  have  an  opportunity  of 
disputing  the  grant  ? 

A,  Yes ;  either  by  showing  the  terms  of  the  grant,  and 
that  it  had  determined,  or  by  proving  that  the  enjoymoit  must 
have  c(Mnmenced,  or  the  rig^t  to  it  been  extinguished  by  unity 
of  possession,  during  the  existence  of  rights  not  barred  by  the 
statute  of  limitations,  and  that  no  subsequent  grant  could 
possibly  have  been  made.  It  appears  to  me,  that  in  all  cases 
beyond  the  ordinary  period  of  limitation,  a  plea,  that  the 
grant,  if  any,  has  been  lost  or  mislaid,  might  be  admitted, 
subject  to  be  rebutted  by  the  production  of  a  grant,  or  evi- 
dence of  the  impossibility  of  any  grant  having  been  made. 
Of  course,  in  every  case  within  the  period  of  limitation,  a 
particular  grant  must  be  given  in  evidence,  either  by  showing 
the  deed,  or  producing  secondary  evidence  of  its  contents. 

283.  Q.  [31.]  Would  you  propose  the  same,  or  any,  and 
what  other  limitation,  where  a  profit  k  prendre,  or  easement 
is  claimed  by  custom  ? 

A,  I  would  propose  the  same  limitation  ^ere  a  profit  ak 
prendre,  or  an  exception,  or  an  easement,  capable  of  conti- 
nual enjoyment  is  claimed  by  custom.  I  apprehend  that 
tolls  claimed  by  Lords  of  Manors  and  Corporations,  are  fre- 
quently unwarranted;  in  markets  particularly,  I  believe,  that 
much  larger  toHs  are  frequently  demanded  than  the  parties 
are  really  entitled  to ;  but  if  the  original  grant,  which  created 
the  tolls,  cannot  be  shown,  it  is  probably  more  expedient  to 
consider  that  the  custom  affords  evidence  of  die  right,  and 
continue  the  tolls,  which  the  public  have  submitted  to  for 
twenty  years,  than  to  give  any  opportunity  of  litigation. 

284.  Q.  [32.]  Do  you  think  that,,  instead  of  time  imme- 
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Riorial,  a  certain  number  of  years  nnght  be  substituted  with  APPEND, 
respect  to  prescriptire  obiigatioDs;   such  as  to  maintain       Q«* 
fences,  to  scour  ditches^  and  to  repair  roads? 

A.  I  *thmk  that  the  ordinary  period  might  be  substituted 
as  affording  sufficient  evidence  of  prescriptive  obligations^  of 
which  the  origin  is  unknown,  to  repair  roads,  scour  ditches, 
and  do  other  works  which  must  frequently  be  required.  I 
do  not  think  it  expedient  to  fix  any  definite  time  for  the  pur- 
pose of  affording  such  presumptions  of  prescriptive  obliga- 
tions to  repair  bridges,  maintain  fences,  or  perform  other 
duties  which  can  but  seldom  become  necessary. 

285.  Q.  [33.]  Do  you  think  that,  in  questions  of  property, 
legal  memory  may  be  reduced  to  a  certain  number  of  years, 
ante  litem  motam  ? 

A.  I  have  already  ventured  to  recommend  that  legal 
memory  be  abolished,  or  reduced  to  the  ofdinary  period  of 
limitation^. 

280.  Q.  [34.]  Do  you  think  that  inconveniences  arise  from 
there  being,  at  present,  no  limitation  with  regard  to  the  time, 
within  which  actions,  touching  advowsons,  may  be  brought, 
and  in  allowing  possessory  actions  to  be  brought  upon  any 
prior  presentment,  however  distant  ? 

A,  I  think  that  great  inconveniencies  arise  from  the  want 
of  any  limitation  to  actions,  respecting  advowsons.  It  ren- 
ders necessary  an  abstract  of,  at  least,  a  century,  to  prove 
the  title  of  an  advowson,  and  a  purchaser  can  never  be  con- 
sidered perfectly  safe.  It  sometimes  happens  that  titles 
to  advowsons  are  unmarketable,  on  account  of  defects, 
while  it  is  impossible  to  prove,  who  are  the  parties  really 
entitled  to  the  right,  and  if  they  were  discovered,  they  would 
probably  be  so  numerous,  that  the  right  would  not  be  worth 
enforcing. 

287.  Q.  [35.]  Do  you  not  think  that  a  limitation  might  be 
established,  compounded  of  length  of  time,  and  number  of 
avoidances  ? 
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APPEND.       A,  I  think  that  such  a  limitatioii  might  be  estabfished, 
Q^     and  would  be  unpbjectionable.     A  limitation  of  this  nature 
was  long  since  recommended  by  Blackstone'^ 

289.  Q.  [36.]  What  length  of  time,  and  number  of  avoid- 
ances would  you  propose  ? 

A*  The  ordinary  period  of  iimitatiott,  twenty  years,  and 
three  incumbencies  by  different  persons  appear  to  me  to  be 
sufficient  If  however  further  restrictions  be  thought  neces- 
sary,  it  might  be  provided,  that  no  incumbency  should  be 
reckoned  one  of  the  three,  unless,  as  well  as  being  611ed  by 
a  different  person,  it  lasted  for  at  least  five  years'^. 

290.  Q.  What  number  of  years  do  you  conceive,  upon  the 
average,,  to  be  occupied  in  an  incumbency  ? 

A.  I  think  that  twenty  years  is  about  the  average  duration 
of  an  incumbency.  Abstracts  of  the  titles  of  advowson»  are 
in  practice  required  to  show  the  title  for  a  century,  and  they 
are  always  accompanied  with  a  list  of  the  presentations 
which  have  taken  place  during  the  period  comprised  in  the 
abstract,  to  show  that  the  right  had  been  exercised  by  the 
party  who  appeared,  by  the  abstract,  to  be  entitled  to  it. 
And  I  think  that  the  average  number  of  such  presentations 
is  five". 

291.  Q.  Then  according  to  that  rule,  three  ineumbencies 
will  extend,  upon  the  average,  to  sixty  years;  what  then 
will  be  the  use  of  twenty  years  as  the  limitation,  since  in 
the  greater  number  of  cases,  that  period  will  be  unimpor- 
tant? 

A.  It  must  be  admitted  to  be  desirable  to  shorten  the 
period  of  limitation,  as  far  as  may  be  practicable,  C9nsistently 
with  justice;  the  exercise  of  the  right  of  presentation  three 
different  times,,  with  the  consideration  necessary  on  each  of 
those  occasions,  to  determine  who  is  entitled  to  exercise  the 
right,,  appear  to  me  to  give  the  right  owner  as  maay  oppor- 
tunities,, as  can  reasonably  be  required,  of  ascertaining  his 
title;  and  therefore  if  the  three  incumbencies  should  deter- 
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mine  in  less  than  the  usnid  period,  I  think  that  advantage  APPENP. 
might  be  taken  of  such  an  opportunity  to  perfect  the  title.  Q^* 
Some  term  of  years  must  be  required,  for  otherwise  a  title 
might  be  fraudulently  gained  in  a  vory  short  time,  by  procuring 
the  incumbent  to  avoid  the  living  by  resignation.  And  I 
apprehend  that  twenty  years,  the  ordinary  period  of  limita- 
tion, would  be  sufficiently  long  to  prevent  such  a  contrivance. 
If  there  should  happen  to  be  three  avoidances  within  twenty 
years,  I  see  no  reason  why  the  remedies  of  other  persons 
might  not  be  barred  at  the  end  of  that  period.  Therefore  I  do 
not  think  it  necessary  to  give  a  longer  term ;  but  I  appre- 
hend that  the  instances  would  be  few  in  which  the  incumben- 
cies (especially  if  they  were  required  to  be  filled  by  different 
persons,  and  to  last  five  years  each)  would  determine  in  less 
than  sixty  years.  ^ 

202.  Q.  Assuming  twenty  years  as  the  ordinary  period  of 
incumbency ;  if  this  new  rule  be  established,  will  not  sixty 
years  be  most  usually  the  practical  period  of  limitation  ? 

A.  I  think  the  usual  period  of  limitation  would  not  be  less 
thad  sixty  years  ^. 

293.  Q.  Do  you  propofie  any  different  rule  with  regard  to 
advowsoas  appendant,  than  that  which  you  propose  with 

« 

regard  to  advowsons  in  gross  ? 

A.  I  see  no  occasion  for  any  different  rule ;  an  advowson 
appendant  will  always  follow  the  title  of  the  property,  to 
which  it  is  appendant,  and  therefore  may  now  be  barred  by 
the  statute  of  limitations. 

294.  Q.  [37.]  When  tithes  belong  to  lay  impropriators, 
do  you  think  it  reasonable  that  there  should  be  no  presump- 
tion of  a  grant  from  any  length  of  enjoyment  of  nonpayment, 
and  do  you  see  any  objection  to  enacting  that  the  enjoyment 
of  nonpayment,  for  a  given  number  of  years,  shall  be  suffi- 
cient to  establish  the  exemption  of  the  land  from  payment  of 
tithes  ? 

A.  I  think  it  very  unreasonable  that  there  should  be  no 
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APPEND,  presumption  of  such  a  granty  and  I  wovld  racommeBd  dial 
Q°«       idle  right  of  exemption  should  be  established  by  nonpayment 
«94— 300.  £^^  ^  certain  number  of  years. 

296.  Q.  [38.]  What  number  of  years  do  you  propose  for 
this  purpose? 

A.  Twenty  years,  which  I  consider  the  ordinary  period  of 
limitation.  I  see  no  reason  why  the  titles  to  tilhes  belonging 
to  lay  impropriators  should  not  be  regulated  by  the  same  rules 
of  limitation  as  those  of  rents  and  other  freehold  estates^. 

296.  Q.  [39.]  On  whom  ought  the  onus  probandi  to  lie; 
on  the  impropriator,  to  prove  payment  of  tithes  within  the 
period  of  limitation ;  or  on  the  occupier,  to  prove  that,  during 
the  period  of  limitation,  there  has  been  an  enjoyment  of  non- 
payment ? 

A,  I  think  that,  as  in  the  case  of  a  rent  or  any  other  profit, 
the  party  claiming  should  prove  the  payment. 

297.  Q.  Then,  twenty  years  being  the  time  you  think 
that  distinct  proof  of  the  impropriator's  enjoyment  of  it  in 
fee  should  do  him  no  good,  but  he  must  prove  real  enjoyment 
within  twenty  years  ? 

A.  Yes,  he  will  then  be  exactly  in  the  same  situation  as  a 
mortgagee,  or  the  owner  of  a  rent,  or  any  other  description  of 
profits  arising  out  of  land. 

298.  Q.  Do  you  think  there  should  be  any  distinction 
between  nonpayment  under  a  claim  not  to  pay,  and  mere 
neglect  to  pay  ? 

it.  I  do  not  see  sufficient  ground  for  such  a  distinction. 

299.  Q.  Supposing  you  could  prove  an  acknowledgment 
of  the  right  within  twenty  years,  should  not  that  take  it  out 
of  the  statute  ? 

A.  An  acknowledgment  of  the  right  should  take  the  case 
out  of  the  statute  of  limitations,  in  the  same  manner  as  in  the 
case  of  a  rent  or  freehold  estate. 

300.  Q.  [40.]  When  tithes  belong  to  lay  impropriators, 
is  it  reasonable  that  a  composition  real  may  not  be  presumed 

35    P. 128. 


LIMITATION  OF  ACTION.  Clll 

from  any  length  of  uninterrupted  usage;  and  that  a  compo-  APPEND, 
sition  real  cannot  be  eetabliahed  wkfaont  proof  of  a  deed       Qa. 
executed  between  the  beginning  of  the  reign  of  Richard  L  ^^^^^"'^^- 
and  the  thirteenth  year  of  the  reign  of  Elizabeth  ? 
A*  I  think  it  very  unreasonable. 

301.  Q.  [41.]  Where  tithes  belong  to  a  lay  impropriator^ 
do  you  see  any  objection  to  enacting,  that  if  a  modus  has 
existed  and  been  acted  upon  for  a  given  number  of  years, 
such  modus  shall  be  binding,  without  regard  to  the  time 
when  it  originated,  or  to  the  objections  that  might  at  present 
be  made  to  it  for  ranknesr,  or  on  any  other  ground  ? 

A,  I  think  that,  when  a  modus  has  existed  for  a  certain 
number  of  years,  it  should  in  all  cases  be  acted  upon,  with- 
out regard  to  its  origin,  or  any  objections  that  may  arise 
upon  it*. 

302.  Q.  For  instance,  although  it  may  be  open  to  the 
objection  of  uncertainty  ? 

A»  Every  right,  established  by  custom,  must  be  certain. 
I  think  the  modus  should  be  valid,  whenever  the  custom  has 
been  invariable,  and  the  mode  of  calculation  can  be  ascer- 
tained; but  I  fear  that,  in  many  cases,  there  has  been  a 
variation  of  payment,  and  therefore  a  custom  cannot  be 
proved. 

303.  Q.  Do  you  think  rankness  should  not  be  an  objec* 
tion? 

A.  I  think  it  should  not. 

304.  Q.  [42.]  What  number  of  years  would  you  propose 
for  this  purpose  ? 

A.  I  would  propose  twenty  years  as  the  ordinary  period 
of  limitation,  allowing  for  the  usual  disabilities. 

305.  Q.  [43.]  Do  you  think  the  same  rule,  respecting 
exemption  from  tithes  and  moduses,  might  be  applied  to 
tithes  in  the  hands  of  ecclesiastical  persons,  altering  the  period 
of  limitation^? 

A.  1  think  it  would  be  highly  advantageous  that  the  same 
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APPEND.  mM  should  be  applied  to  tithes  in  the  hands  of  ecclesiastical 

Qn.       persons,  altering  the  period  of  limitation. 
305—310.       30^    Q    |-44  -|    j)^  y^Q  h^qI^  ^^  ^  ^tiod  of  limitation 

might  be  established,  with  respect  to  tithes  claimed  by  eccle- 
siastical persons,  compounded  of  length  of  time  and  number 
of  incumbencies  ? 

A,  I  think  that  such  a  period  of  limitation  might  be  estab* 
lished  in  like  manner,  as  with  respect  to  advowsons. 

307.  Q.  [45.]  What  length  of  time  and  number  of  incum* 
bencies  would  you  propose  for  this  purpose? 

A,  I  would  propose  the  same  period  of  twenty  years,  and 
three  incumbencies  by  different  persons ;  and,  perhaps,  of  at 
least  five  years  each. 

308.  Q.  Do  you  not  think  there  is  sotnethmg  very  peculiar 
in  the  case  of  ecclesiastical  persons,  from  the  uncertainty  of 
their  tenure,  and  it  not  being  very  common  that  they  should 
have  much  money  in  hand ;  and  that  there  may,  therefore,  be 
strong  reasons  why  they  should  not  vigilantly  enforce  their 
rights? 

A.  I  think  there  are  also  strong  reasons  why  they  should 
not  have  the  opportunity  of  engaging  in  expensive  and  vexa- 
tious litigation  for  rights  which  have  long  been  dormant 
And  I  conceive  that,  by  amending  the  laws  obliging  the 
Incumbent  to  make  proper  Terriers,  and  by  greater  vigilance 
on  the  part  of  the  Bishops,  the  enjoyment  of  ail  the  property, 
which  the  church  is  in  possession  of^  might  be  effectually 
secured. 

309.  Q.  Would  you  allow  the  Bishop  to  compel  a  man  to 
sue  for  tithes,  where  he  had  a  good  right  but  was  not  in 
enjoyment  ? 

A.  It  would  be  difficult  to  exercise  sueh  a  power;  and  I 
think  it  would  be  unnecessary,  if  by  proper  terriers  the  right 
were  made  known  to  three  successive  incumbents.  It  is 
very  unlikely  that  three  incumbents  would  all  neglect  their 
rights. 

310.  Q.  Supposing  you  had  occasion  to  advise  an  incum- 
bent, as  a  friend  of  your  own,  and  who  had  nothing  but  his 
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livtog^,  and  had  a  family,  would  you  advise  him,  simply  APPEND, 
because  he  had  a  right  to  tithes,  to  sue  for  them  ?  Qu. 

310-^13 

A.  My  advice  would  be  given  with  reference  (o  the  pro- 
bability of  success,  which  must  depend  upon  the  evidence  of 
the  right,  and  the  facility  of  enforcing  it.  The  shortening  of 
the  period  of  limitation  would  be  attended  with  the  great  advan- 
tages of  leaving  few  doubtful  rights,  and  inducing  the  clergy 
to  enforce  those  which  they  are  clearly  entitled  to;  and  when 
a  right  had  been  exercised  within  two  prior  incumbencies, 
there  could  be  but  little  difficulty  or  expense  in  maintaining  it* 
It  appears  to  me,  that  the  obloquy  and  expense  which  the 
clergy  frequently  incur,  by  endeavouring  to  enforce  dormant 
rights,  is  a  much  greater  disadvantage  than  can  be  compeu'- 
sated  by  the  benefits  they  derive  from  them  ^, 

311.  Q.  Do  you  not  think,  in-as-much  as  the  impediments 
are  much  greater  in  suing  for  those  rights,  that  you  therefore 
ought  to  make  the  limitation  somewhat  longer  ? 

it.  I  think  that  sufficient  allowance  for  such  impediments 
is  made  by  requiring  three  incumbencies  to  form  part  of  the 
period  of  limitation. 

312.  Q.  You  are  aware  that  the  clergyman  very  com- 
monly cones  into  the  parish,  knowing  nothing  about  his- 
rights;  every«body,  whom  he  finds  there,  is  interested  in 
telling  him  that  he  has  no  right  to  any  thing,  but  what  he 
receives;  if  he  suspects  that  there  is  any  thing  wrong,  he  is 
a  good  while  in  acquiring  information ;  and  he  is  a  good  while 
in  making  up  his  mind  to  a  law  suit  Now,  do  not  you 
think  that,  considering  country  clergymen  are  not  usually 
men  of  fortune,  those  circumstances  may  frequently  prevent 
them  from  suing  for  their  rights  within  twenty  years? 

A.  If  terriers  were  properly  enforced,  every  clergyman 
would  know  his  rights,  and  twenty  years  would  be  quite 
sufficient  to  enable  him  to  determine  whether  he  would 
enforce  them. 

313.  Q.  You  are  aware  that  the  mere  attempt  to  enforce 
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APPEND,  sach  iigbt»  at  once  deprives  a  clergyman  of  Us  income  £rom 
Qu.  SIS.  the  parish ;  because,  nothing  is  paid  him  if  he  begins  to  soe 
for  titties  differently  from  what  has  been  received  before; 
therefore,  considering  that  a  clergyman  is  not  likely  to  have 
any  income,  except  what  he  derives  from  the  living,  are  not 
the  difficulties  he  is  under,  such  as  to.  make  it  desirable  that 
the  term  should  be  extended  with  respect  to  him  ? 

A»  In  practice,  as  soon  as  a  clergyman  obtains  a  living, 
he  usually  makes  inquiry  respecting  his  right;  he  has  rarely 
any  difficulty  in  ascertaining  the  sums  which  have  been  paid 
to  the  prior  incumbent,  and  he  determines  whether  he  will 
ask  any  greater  amount ;  and  if  any  modus  or  other  ground 
of  exemption  be  claimed,  he  then  inquires  into  the  title  to  it, 
and  it  ought  to  appear  by  the  terriers.  Probably  there  is  na 
instance  of  a  less  sum  being  taken,  or  being  offered  by  the 
parishioners,  than  was  paid  to  the  prior  incumbent;  and, 
therefore,  in  all  cases,  except  where  a  modus  is  dauned  by 
the  whole  parish,  the  general  income  of  the  clerg3rman  will 
not  be  affected.  When  clergymen  have  been  in  possession  of 
their  livings  for  six  or  seven  years,  they  rarely  endeavour  to 
increase  their  income;  for  they  know  that,  after  having 
accepted  a  certain  sum  for  a  number  of  years,  unpleasant 
feelings  and  disputes  between  them  and  their  parishioners 
would  probably  be  created  by  an  attempt  to  increase  it. 
And  the  danger  which  has  been  stated,  of  not  being  able 
to  get  any  tithes,  if  they  dispute  the  customary  payment,  is 
a  reason  why  the  clergyman  rarely  hazards  an  attempt  to 
enforce  rights,  except  when  he  first  comes  into  the  living. 
I  believe  that  any  diminution  of  the  part  of  the  income  of 
the  clergy  which  is  derived  from  tithes,  but  rarely  takes 
place;  but  portions  of  glebe  are  frequently  lost,  in  conse- 
quence of  being  in  the  possession  of  persons,  to  whom  prior 
incumbents  have  let  or  sold  their  interest,  without  having 
described  them  in  a  terrier,  or  preserved  any  notice  that  they 
belonged  to  the  church;  but  the  only  just  means  by  which 
this  description  of  injury  could  l)e  prevented,  would  be  by 
proper  terriers;  because,  after  the  ordinary  period  of  limita- 
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tion,  the  persons  who  have  thus  obtained  possession  of  glebe  APPEND. 
land,  are  enabled  to  show  a  marketable  title  and  sell  it;       Qa. 

Sl3— SIS 

and  the  rights  of  the  clergy  ought  not  to  be  preserved  to  the 
injury  of  innocent  purchasers  ^.  The  exact  period  of  limita- 
tion,  with  respect  to  tithes  or  glebe,  is  not  of  great  conse- 
quence, but  it  is  desirable  that  it  should  be  made  as  short,  as 
may  be  consistent  with  the  due  preservation  of  the  rights  of 
the  church.  It  appears  to  me,  that  the  objects  which  ought 
to  be  effected  are — to  preserve  to  the  church  the  property 
which  is  enjoyed  by  it  at  present,  and  to  increase  the  income 
in  proportion  to  the  depreciation  of  money ;  and,  at  the  same 
time,  to  prevent  vexatious  and  expensive  litigation  for  long 
dormant  rights,  and  the  insecurity  of  titles  of  persons  who 
have  purchased  property,  which,  in  ignorance  of  the  rights  of 
the  church,  has  been  made  the  subject  of  contracts. 

814.  Q.  [46.]  Do  you  think  that  any  and  what  different 
rule  should  be  established  in  cases  in  which  the  patron  is  a 
proprietor  of  land  in  the  parish? 

A.  The  difficulty  which  arises  where  the  patron  is  a  pro- 
prietor of  land,  can  occur  only  in  those  places  where  he  is 
the  owner  of  all,  or  the  greater  part,  of  the  land  in  the  parish. 

315.  Q.  Supposing  he  is  owner  of  more  than  half  the 
parish? 

A.  Even  in  that  case  I  should  think  that  the  inconvenience 
of  making  a  different  rule,  would  more  than  counterbalance 
the  advantages  of  the  exception.  The  patron,  in  alt  cases, 
is  interested  in  keeping  up  the  value  of  the  advowson ;  and, 
therefore,  where  there  are  other  proprietors  of  land,  has  a 
sufficient  inducement  to  see  that  a  proper  income  is  collected. 
Advowsons  are  so  valuable,  and  the  prices  given  for  them 
are  so  much  larger,  than  can  be  obtained  for  any  other  pro- 
perty, compared  with  the  amount  of  income,  that  the  patrons 
are  greatly  interested  in.  keeping  up  their  value.  I  have 
known  instances  in  which,  under  the  provisions  in  the  acts 
for  building  new  churches,  patrons  of  vicarages  who  were 
entitled  to  the  great  tithes  have  given  them  up,  and  converted 
the  vicarages  into  rectories,  under  the  conviction  that  they 
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APPEND,  were  fully  compensated  for  the  loss  of  the  tithes  by  the 
Qq*       increase  in  the  value  of  the  advowsons. 

316.  Q.  Do  you  think  the  circumstances  of  there  being 
some  cases  in  which  the  patron  is  the  proprietor  of  land  in 
the  parish,  would  be  a  reason  for  extending  the  statute  of 
limitations  ? 

A»  It  is  an  argument  in  favour  of  the  extension  of  the 
period  of  limitation;  but  I  still  think  that  the  advantages  of 
shortening  the  period  are  of  more  importance  than  any  of  the 
objections  I  have  heard. 

317.  Q.  Do  you  think  it  is  necessary  to  make  any  provi- 
sion for  the  case  where  the  incumbent  is  himself  an  owner  of 
land  in  the  parish? 

A.  There  does  not  appear  to  me  to  be  any  reason  for  such 
a  provision.  The  agreement  of  the  incumbent  with  his  own 
tenant  could  not  afford  any  rule  for  bis  demands  upon  the 
other  parishioners ;  and  the  danger  of  the  glebe  becoming 
intermixed  with  his  own  land  ought  to  be  prevented  by 
terriers. 

318.  Q.  [47.]  Do  you  think  there  cannot  properiy  be  any 
statute  of  limitations  for  the  church  ? 

A.  I  think  it  improper  that  such  a  statute  should  not  have 
been  made.  The  want  of  it  appears  to  me  to  be  an  injury 
to  the  churchy  as  well  as  to  the  laity.  It  induces  the  clergy 
to  sleep  upon  their  rights — it  promotes  disputes  between 
them  and  their  parishioners — and  sometimes  involves  them  in 
ruinous  litigation :  and  the  value  of  rights  which  have  been  long 
dormant  is  of  less  importance  than  the  loss  and  dissension 
which  may  be  occasioned  by  attempting  to  enforce  them'^. 

319.  Q,  [48.]  Can  you  suggest  any  other  measure  by 
which,  due  regard  being  had  to  the  rights  of  property,  the 
disputes  which  now  occur  respecting  land  being  exempted 
from  tithe,  or  the  existence  or  validity  of  a  modus,  are  likely 
to  be  obviated,  or  rendered  less  frequent  ? 

A.  I  cannot  suggest  any  measure  which  (while  tithes 
remain  in  existence)  would  be  so  effective  as  the  enactment  of 
a  proper  statute  of  limitations  for  the  remedies  of  the  church. 
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320.  Q.  Have  you  found  in  practice  any  incenvenience  APPEND, 
arising  from  the  situation  in  which  the  present  limitation  of       Qu« 
the  rights  of  the  Crown  stands  ? 

A.  I  have  met  with  some  instances  in  which  the  want  of 
a  proper  limitation  of  the  rights  of  the  Crown  lias  occasioned 
great  expense  and  inconvenience ;  at  present,  there  are  few 
cases  in  which  there  is  any  limitation  of  such  rights,  for  the 
statute  9  Geo.  III.  c.  16,  does  not  apply  to  estates,  which 
are  parcel  of  an  honor  or  manor  belonging  to  the  Crown,  and 
continuing  in  charge;  and  in  almost  every  case  (except 
where  the  honor  or  manor  has  been  sold)  houses  and  lands 
which  were  the  property  of  the  Crown  are  parcel  of  such  an 
honor  or  manor.  It  is  evident  that  the  power  of  enforcing 
the  rights  of  the  Crown  in  cases  of  escheat,  or  where  strangers 
have  obtained  possesssion  of  estates,  must  render  titles 
unsafe.  The  danger  of  the  existence  of  reversions  after 
estates  tail  granted  by  the  Crown,  is  another  of  the  chief 
causes  of  the  insecurity  of  titles  ^^ 

321.  Q.  Do  you  think  any  and  what  alterations  would  be 
proper  with  reference  to  the  limitation  of  the  rights  of  the 
Crown  in  those  cases? 

A.  I  think  the  limitation  of  the  rights  of  the  Crown  should 
extend  to  all  estates,  and  to  all  rights  and  liberties  which  a 
subject  can  become  entitled  to :  and  the  period  of  limitation 
of  sixty  years  should  be  reduced. 

322.  Q.  What  period  of  limitation  would  you  propose  ? 
A,  1  am  not  aware  of  any  good  reason  why  more  than  the 

usucd  period  of  limitation  should  be  allowed  to  the  remedies 
of  the  Crown.  The  protection  afforded  by  the  care  of  the 
Office  of  Woods  and  Forests  render  such  estates  less  liable  to 
be  intruded  upon  than  those  of  a  subject. 

323.  Q.  Do  you  think  it  would  be  expedient  to  alter  the 
rule  that  an  estate  tail  granted  by  the  Crown  shall  never  be 
barred  7 

A.  I  think  it  would  be  highly  expedient.  The  existence 
of  such  reversions  renders  it  impossible  to  ascertain  the  safety 
of  titles,  while  they  are  of  no  present  value  to  the  Crown.   I 
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APPEND,  hare  yentared  to  suggest  that  all  such  reversions  now  existing 
Qo.  should  be  barred,  unless  they  come  into  possession  within 
323, 3«4.  ^|j^  period  of  limitation,  or  be  registered**.  At  present  it  is 
in  many  cases  impossible  to  ascertain  whether  there  may  be 
a  reversion  in  the  Crown.  The  danger  which  might  arise  from 
the  existence  of  such  reversions  renders  it  necessary  to 
search  for  an  original  grant  whenever  there  is  any  reason  to 
suspect  that  an  estate  has  belonged  to  the  Crown ;  and  the 
expense  of  searching  for  such  grants,  and  of  obtaining  copies 
of  them,  is  very  considerable.  When,  from  any  expression 
in  the  deeds,  or  a  County  history,  it  can  be  ascertained  that 
the  estate  has  been  the  property  of  the  Crown,  a  purchaser 
may  require  the  vendor,  at  his  own  expense,  to  produce  aa 
official  copy  of  the  original  grant*  Where  ^e  circumstances 
which  raise  a  suspicion  that  the  estate  may  have  been  Crown 
property  are  too  slight  to  entitle  a  purchaser  to  call  upon 
the  vendor  to  produce  a  copy  of  the  grant,  the  purchaser  is 
sometimes  advised  for  his  own  security  to  incur  the  expense 
of  a  search;  and  it  not  unfrequently  happens  that  after  a 
copy  of  a  grant  of  lands  in  the  same  parish  has  been  obtained, 
it  is  found  impossible,  in  consequence  of  the  general  manner 
in  which  the  lands  are  described,  to  ascertain  whether  the 
estate  comprised  in  it  included  the  particular  farms  or  lands 
which  are  the  subject  of  the  contract. 

324.  Q.  Do  you  think  that  a  general  enactment  whidi 
should  bar  those  reversions  when  they  were  granted  nrare 
than  a  hundred  years  ago,  would  be  useful  ? 

A.  I  apprehend  that  none  have  been  granted  after  estates 
tail  within  a  hundred  years — except  snch  estates  as  have 
been  granted  by  parliament  for  public  services.  Since  the 
statute  of  1  Anne,  no  such  grants  can  have  been  made  of 
crown  lands:  and  it  is  not  probable  that  since  the  39  and  40 
Geo.  III.  any  intails  have  been  created  in  lands,  which  may 
have  been  purchased  out  of  the  privy  purse. 
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Abatement  : 
Bxplained,  86. 

Absent  Persons.    See  Protection. 

Abstracts  op  Titles  : 
What  they  contain,  171. 

Must  show  the  title  for  at  least  sixty  years,  171. 
For  a  longer  period,  where  there  is  notice 
Of  an  earlier  entail,  172. 
Of  prior  instruments  hy,  172. 
Recitals  or  references  in  deeds,  172. 
Old  terms  and  assignments  of  them,  172. 
Corenants  to  produce  deeds,  173. 
Average  period  is  about  a  century,  173.  Ixxviii. 
Causes  of  the  length  of  period  to  he  included  in  an  abstract. 
The  period  of  limitation,  183.  Ixxvii.  Ixxiv. 
Effect  of  suggestions  respecting  the  Statutes  of  Limitations 
on  the  length  of,  184.  Ixxriii. 
The  danger  of  remainders  after  estates  tail,   113.  151. 

Ixxvii.  Ixxix. 
The  equitable  doctrine  of  notice,  306.  lxx?ii. 
Have  much  increased,  and  are  increasing  in  length,  173. 
Causes  of  increase,  173  to  177. 
Means  by  which  they  may  be  diminished,  170. 186. 
Oftitles  to  leaseholds,  Ixxviii.  Ixxix. 

Accumulation  op  Rents.    See  Perpetttities,  Statutes. 

The  usual  provision  respecting,  during  minorities,  might  be 
rendered  unnecessary  by  a  general  enactment,  140. 

Acquiescence  * 

Difficulty  of  regulating  the  rules  of  equity  respecting  it,  126. 

Actions  and  Suits.     See  Real  Actions,  Ejectment,  LimOtition, 

Rights. 
Acts  op  Parliament.    See  Statutes,  Private  Acts,  Estate  Bills, 
Construction. 
New  and  anomalous  interests  created  by,  66. 

Should  be  prevented,  66, 
Different  forms  of  conveyance  authorized  by,  66. 

Should  be  abolished,  142.  -    i.    i     ^i.     r 

Sales  under  the  powers  of,  a  great  cause  of  the  length  ot 

abstracts,  176.  o*    iqa 

Inconvenient  proofs  required  in  cases  of,  187.  190. 
Conveyances  under,  should  be  made  evidence  that  pnor  fonns 

had  been  complied  with,  187. 
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Some  general  Acts  to  comprise  and  render  nniform  the  nsnal 
provisions  in  prirate  Acts,  would  be  desirable,  66.  lOI. 
Qaestions  would  thereby  be  prevented,  and  other  advantages 
obtained,  192. 
In  what  other  manner  Acts  might  be  simplified,  192. 
Intended  improvements  should  be  made  by  different  Acts,  17. 

Should  be  prepared  by  the  Commissioners,  387. 
Inconvenienoesof  long  Acts,  17. 
Usually  require  amendment,  6.  387. 

Administration,  Letters  of.      See  Probates,  Ecclesimtiical 
Courts. 

Adverse  Possession.    See  Limitation  (^Action. 
The  operation  of  the  Statute  of  Limitations,  fines,  and  descents 

cast,  depend  upon  it,  86. 
DifiSculty  of  ascertaining  what  amounts  to  it,  86,  87. 
Especially  where 

A  joint  owner  is  tenant  in  common  in  possession,  87. 
Or  a  remote  heir,  107. 
Or  a  lease  was  subsisting,  87« 

Or  the  claim  made  by  the  wrong  doer  cannot  be  proved,  87. 
Depended  originally  on  ouster,  86. 
Kinds  of  ouster.  See  Disseisin,  Abatement^  Intrusion^  Dis- 
continuance, and  Deforcement, 
Law  respecting,  has  undergone  alteration,  87. 
A  more  certain  rule  should  be  adopted,  104. 

Advowsons  : 
Inconveniences  of,  there  being  no  limitation  of  actions  for,  xdx. 
Actions  relating  to,  should  be  limited,  123.  xeix. 
The  period  of  limitation  might  be  compounded  of  a  term  of 
yean  and  a  number  of  incumbencies,  121.  c 
Such  a  period  was  recommended  by  Blackstone,  124. 
Three  incumbencies  by  different  persons,  and  twenty  years, 

proposed  as  a  proper  time,  122.  c 
No  incumbency  may  be  reckoned,  unless  it  lasts  t^e  years, 

122.  c 
Three  incumbencies  will  average  about  sixty  years,  122.  c. 
When  they  do  not  last  so  lon^,  they  will  afford  sufficient 
opportunities  of  ascertaining   and   enforcing  rights, 
122,  ci. 
A  term  is  necessary  to  prevent  fraud  in  gaining  a  title  by 
resignations,  122.  ci. 
Twenty  years  is  sufiScient  for  that  purpose,  122.  ci. 
The  whole  period  would  seldom  be  less  Uian  sixty  years, 
122,  ci. 
Appendant  should  be  governed  by  the  same  rules  as  if  in 

gross,  ci. 
Sketch  of  provisions  for  regulating  the  limitation  of,  130. 
In  a  devise  without  words  of  limitation,  will  pass  only  a  life 
estate,  327. 

Agreements : 
Are  assurances  in  equity,  134. 

Evidence  necessary  to  prove  agreements,  should  be  defined,  134. 
Laws  relating  to,  require  amendment  in  other  respects,  134. 
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Alibnatiom: 

Modes  of.   See  AgreemnU,  Deed,  Fines  mid  Reeofferies,  Acts  cf 

ParUammUj  ivitt*,  Eameneet  Eifidenee. 
Are  one  of  the  causes  or  expense  and  delay  on  the  alienation 

of  estates,  170. 
ImproTement  of,  will  diminish  the  insecurity  of  titles,  170. 
By  deed 
No  lirery,  entry,  or  other  equiyalent  need  be  required,  xxv. 
Erery  deed  might  operate  as  at  common  law,  except  as  to 

uses  declared  by  it,  xxvi. 
Express  words  of  limitation  should  be  necessary,  xxir. 
No  appropriate  operation  should  be  ascribed  to  any  words  of 

assurance,  136,  xxt. 
Technical  words  should  be  confined  to  the  limitations  of 

estates,  xxvi. 

Allotments  under  Inclosure  Acts  : 

The  most  usual  cause  of  abstracts  of  extraordinary  length, 
176.  186,  187. 
When  made  in  respect  of  several  different  estates, 
A  good  title  cannot  be  made  to  any  part,  if  the  title  to  one 

of  the  estates  be  defective,  176. 
Should  be  capable  of  being  apportioned,  16.  186. 

See  Retrospective, 
A  Master  in  Chancery,  or  other  public  officer,  might  be 
authorized  to  make  the  apportionment,  187. 

Alteration.    See  Improvement. 

Alternative  Dispositions  : 
Not  so  conrenient  a  mode  of  settlement  as  entails,  42. 

Amendment.    See  /snprooemail. 

Ancient  Demesne,  Tenure  of.    See  Tenure,  Copyhold, 
Peculiarities  of,  26. 
Inconveniences  of,  vii.  viii. 
Effect  of  fines  and  recoveries  in  the  King's  Court  in,  should 
be  remedied,  viii. 

See  Retrospective. 
They  should  be  binding  on  the  parties,  31. 
May  be  abolished,  26.  viii. 
Except  where  the  lord  is   entitled  to  timber  and  mines, 

26.  viii. 
The  mode  of  abolishing  it,  26.  viii. 

Annuities: 
Must  be  searched  for  on  alienation,  183. 
Act  relating  to,  183.  217. 

Appointments  under  Powers.    See  Powers, 
Have  added  to  the  length  of  abstracts,  175. 
Should  not  be  avoided,  because  illusory,  60,  61.  xxxvii. 
Should  be  valid,  although  the  word  signed  be  omitted  in  the 
attestation,  60. 

See  Reti^epeetive — Presion,  Mr, 
Under  powers  of  leasing,  sale  and  exchange  should  be  made 
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good,  although  the  powerv  were  not  restricted  to  the  limit  of 
tke  role  of  perpetuities,  16. 52. 

DistiBCtioii  hetwees  an  appointment  and  a  conveyanoe  should 
be  better  settled,  61. 

Articles  on  Marriage  : 
Rules  of  construction  of,  require  amendment,  315. 

Assessments.    See  Ratet, 


Assets.    See  Eqmijf  Ctmis  of. 

Assignment  of  Terms  : 
The  best  protection  against  the  insecurity  of  titles,  176.  202. 
Not  always  a  protection  against  tiie  suppression  of  deeds, 

198.202. 
An  incomplete  and  artificial  method  of  supporting  a  title, 
203,204. 
Give  notice  of  early  deeds,  and  thereby  occasion  additicmal 

length  of  abstracts,  172. 
Add  to  the  increase  of  abstracts,  and  the  expenses  of  alienation, 

175. 
Difficult  questions  and  expensive  proceedings  are  occasioned 
by  them,  203. 
Rules  respecting  the  representation  to  terms,  require  amend- 
ment, 263,  and  note. 
It  is  desirable  that  the  representation  to  them  should  be  taken 
out  of  the  jurisdiction  of  the  Ecclesiastical  Courts,  242. 
Would  be  rendered  unnecessary  by  a  General  Register,  185. 
219. 

Assurances.    See  AUenaium,  Deedty  Fines  mmd  Reeooeriet. 

Attendant  Terms.    See  Assignment  of  Terms. 

Attestation.    See  AppointmeniSf  Powers^  WiUs, 

Attested  Copies  : 
A  great  cause  of  expense  on  the  alienation  of  real  property, 

180. 
Must  be  produced  to  show  the  correctness  of  the  abstract,  and 

be  delivered  over  as  evidence  of  the  contents  of  the  deeds, 

180. 

Avoidance.    See  Advmosmf  Ckmrck  Property. 
Auction,  Sale  bt.    See  Condkime  qfSale. 

Bankruptcy  and  Insolvency  : 
Secret  acts  of,  are  a  cause  of  the  insecurity  of  titles,  169. 

Should  not  be  binding  on  a  purchaser,  193. 

Or  the  money  might  be  deposited  for  the  two  months,  103. 
Proceedings  in,  have  added  to  the  increase  of  abstracts,  175. 
Bargains  and  sales  must  be  enrolled,  217. 
Inconveniences  attending  an  assignment  to  a  new  and  oontimiing 

assignee,  47. 
Estates  tail,  of  bankrupts  and  insdlveBts,  might  be  barred  by 

the  conveyance  to  the  assignees,  Ixx. 
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Tbe  ranaiiideni  might  also  be  barred  by  such  ooHTeyaiice, 

when  the  estate  tail,  if  not  barred,  would  hare  come  into 

poflBOMion,  Ixx. 

Or  on  the  bankruptcy  or  inflolYencv  of  the  person  whose 

concurrence  would  be  necensary  to  oar  the  remainder,  Ixx. 

Bargain  and  Sale.    See  Banknqfit. 

Might  be  rendered  unneoesaary,  by  giring  effect  to  any  deed 

expressing  alienation,  135. 
Was  required  to  be  enrolled,  under  the  impression  that  it  would 
become  the  usual  mode  of  assurance,  306. 

Barring  Entails  and  Settlements.     See  EtiaU»  Tally  lU- 
mmnder  tfi^r  Ettaiet  7W/,  and  Btmhn^ey. 

Barristers  : 
Are  divided  into 

Common  Lawyers,  or  Special  Pleaders,  370. 
Chancery  Barristers,  or  Equity  Draftsmen,  371. 
And  Conveyancers,  371. 
Very  few  practice  in  more  than  one  branch,  d71. 
In  consequence  of  the  complicated  state  of  the  laws. 

They  are  but  little  acquainted  with  those  which  do  not  relate 

to  the  branch  in  which  ^ey  practise,  371. 
Little  knowledge  of  tiiie  laws  of  real  property  is  usually 

attained  by  Common  Law  or  Chancery  Barristers,  372. 
A  perfect  knowledge  of  it  cannot  be  acquired  without  an 

acquaintance  with  the  practice  of  conveyancing,  374. 
The  laws  relating  to  their  own  branch  of  the  profession,  are 
suflicient  to  occupy  the  undivided  attention  of  the  Barristers 
wlio  practise  in  Cfourt,  372. 
Questions  of  real  property  form  a  very  small  proportion  of 
the  business  of  the  Courts,  372. 
They  are  always  reserved  for  argument,  and  the  Barristers 
are  assisted  by  the  opinions  of  Conveyancers,  372. 
Barristers,  who  devote  themselves  to  conveyancing,  seldom 
appear  in  Court,  373. 
They  cannot  do  so,  without  a  sacrifice  of  time  and  of  their 
general  business,  373. 
Those  to  whom  the  practice  of  the  laws  relating  to  real  pro- 
perty is  exclusively  confined,  have,  therefore,  but  seldom 
an  opportunity  of  discussing  the  questions  which  arise 
upon  tiiem,  374. 
And  Courts  of  law  have  not  the  assistance  of  counsel,  who 

can  point  out  the  practical  effects  of  the  decisions,  374. 
If  all  real  property  questions  were  determined  in  one  Court, 
and  certain  days  were  set  apart  for  arguing  them,  it  is 
probable  that  some  Conveyancers  would  attend,  378. 

Base  Fees  : 
It  is  doubted  whether  it  would  be  practicable  to  abolish  them,  Iv. 
Might  still  be  created  bjr  a  deed  to  be  substituted  for  a  fine  by 

tenant  in  tail  in  remainder,  149. 
Owner  of,  might  bar  the  remainders  when  the  tenant  in  tai 

could  do  so,  161.  Iv.  Ivi. 
Are  some  impediment  to  alienation,  Ivi. 
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*  Might  become  an  estate  in  fee  simple  after  possession  for  the 
usual  period  of  limitation,  116.  It.  Ivi. 

Blackstone,  Mr.  Justice. 

His  opinion  of  the  expediencj^  of  a  register,  213. 

His  recommendation  respectmg  the  period  of  limitation  for  the 

rights  of  the  church,  c. 
No.  10  in  his  title  of  descents  should  be  preferred  to  No.  11, 


Bona  Notabiua  : 

Inconyeniences  of  the  rule  of,  180.  243.  262,  263. 

Borough  English: 
Descent  in,  24. 
Inconyeniences  of,  23.  vii. 
Might  be  abolished,  24.  vii. 

Burgage.    See  Tenure. 

Caveats.    See  Reguter, 
Against  registry  might  be  received,  236. 
Should  be  in  force  for  a  limited  time,  238. 
Should  state  the  grounds  for  entering  them,  238. 

Cesser.    See  Ettatet, 

Champerty  and  Maintenance  : 
Laws  against,  should  be  abolished,  22. 

Charge: 
Might  perhaps  be  substituted  for  a  mortgage,  46. 

And  for  terms  for  securing  portions,  jointures,  &c.  45. 
But  it  would  require  many  regulations,  45. 

Church  Property: 
Laws  relating  to,  are  in  great  confusion,  120. 
Objections  to  any  amendment  are  not  well  founded,  121. 
*    The  clergy  do  not  receive  their  just  rights,  121. 

The  great  cause  of  the  losses  of  the  church  is  the  want  of 

proper  terriers. 
Exception  of  it  from  any  limitation  is  an  anomaly,  120. 
The  power  of  litigation  for  long  dormant  rights  is  more  inju- 
rious than  beneficial  to  the  clergy,  121.  civ.  cviii. 
Any  advantap^e  is  overbalanced  by  the  obloquy  occasioned 
b^  such  litigation,  cv. 
A  period  of  limitation  would  leave  few  dormant  claims,  and 
induce  the  clergy  not  to  neglect  their  rights,  and  to  make 
proper  terriers,  121.  civ.  cv. 
The  want  of  any  limitation  of  such  rights  is  one  of  the  causes 

of  the  insecurity  of  titles,  cvi. 
It  is  unjust  that  persons  who  have  innocently  purchased 
glebe  land,  when  it  has  frequently  been  the  subject  of 
contracts,  should  be  deprived  of  it,  cv. 
Th^  rights  of  ecclesiastical  persons  might  be  limited  to  a  term 
compounded  of  time  and  a  number  of  avoidances,  122.  c 
civ.  cv.  cvi. 
Three  incumbencies  and  twenty  years  would  be  sufficient, 
122. 
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Three  incumbencies  would  occanbn  inquiries  by  three  dif- 
ferent persons,  cyL 

An  incumbent  seldom  asserts  a  new  claim  after  several 
years  possession  of  the  living,  122.  -ci. 

It  is  not  probable  that  three  clergymen  would  all  neglect 
their  rights,  civ.  cy. 

The  average  of  an  incumbency  is  about  twenty  years,  and 
therefore  the  period  would  seldom  be  less  than  sixty 
years,  122.  ci. 

It  need  not  be  so  long  if  the  avoidances  are  more  frequent, 
122. 

It  might  be  provided  that  no  incumbency  should  be  reck- 
oned one  of  the  three,  unless  it  lasted  at  least  ^ve  years, 
and  different  incumbencies  .by  the  same  person  might  be 
reckoned  as  one  incumbency,  122.  o. 

A  term  is  necessary  to  provide  against  fraud  in  gaining  a 
title  by  resignation,  and  twenty  years  is  sufficient  for 
that  purpose,  122.  ci. 

The  patron  bein^  a  proprietor  of  land,  is  not  a  sufficient 
reason  for  a  different  rule,  cvii.    . 

Nor  ihe  incumbent,  being  the  owner  of  land  in  the  parish, 
cvii. 
The  bishop  should  not  have  power  to  compel  clergymen 

to  sue  for  tithes,  civ. 
Corporations  aggregate  might  be  confined  to  the  ordinary  period 

of  limitation,  122,  123. 
Sketch  of  provisions  for  limiting  the  remedies  of  the  church, 
130. 

Clergy.    See  EeelesUutieal  Penons,  Ckureh  Pntperty, 

Code: 
May  contain  either  a  new  system  or  a  digest,  3. 
A  new  system  would  be  impracticable,  3.. 
Objections  to  it,  36. 

Code  Napoleon  : 

Has  produced  litigation,  5. 

Commissioners  : 
Should  examine  the  whole  system,  and  the  details  of  every 

branch  of  the  laws  of  real  property,  9.  324. 
Objects  to  which  their  attention  should  be  particularly  directed, 

8,9. 
Should  hesitate  to  recommend  alterations  where  the  existing 

laws  are  not  inconvenient,  9. 
It  is  hoped  that  they  will  prepare  a  perfect  plim  for  a  general 

register,  218. 
Might  prepare  new  forms  of  deeds,  137. 
It  is  important  that  they  should  prepare  the  bills  necessary  to 

give  effect  to  their  recommendations,  387. 

Compensation  : 

To  persons  whose  interests  will  be  affected  by  alterations,  will 
be  a  great  impediment  to  improvement, 
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Moat  be  made, 

If  fiues  and  recoveries  be  aboliahed,  38 1« 
To  penona  entitled  to  the  king's  silver  and  fines,  381. 
To  persons  holding  offices  which  will  be  abdiished,  381. 
Might  be  afforded  hy  a  stamp  duty,  381. 
A  general  Register  Office  woold  afford  places  for  many 
persons  whose  offices  might  be  abolished,  381. 
If  a  general  register  be  estabushed. 
To  persons  holding  places  in  the  present  register,  annuity, 
and  enrolment  oioces  who  might  not  be  provided  for, 
382. 
Might  be  afibrded  out  of  the  charges  for  registry,  382. 
Increase  of  business  would  affbfd  compensation  to  Barristers 
and  Solicitors,  382. 
SoKcitors  charges  should  be  better  regulated,  382. 

Composition.    See  Tithes. 

Conditional  Limitations.    See  I^iture  InUruU. 

Conditions: 
Laws  relating  to,  require  amendment,  44. 
Particularly  tfie  distinctions  between  ooBditkms  precedent 
and  subsequent,  44. 
Should  not  be  satisfied  by  one  performance  contnuy  to  the 

intention,  44. 
The  time  within  which  they  must  take  effect  should  be  limited, 
44. 

Conditions  of  Sale.    See  Notice. 
To  prevent  objections  to  tities  on  account  of  defects,  do  not 

affect  the  price  so  much  as  might  be  expected,  3d. 
Unwary  purchasers  are  often  fnudulentiy  entrapped  by  them, 

310. 
Ought  not  to  be  valid  unless  the  nature  of  the  objection  to  be 

guarded  against  be  fiiirly  shown,  311. 

Consideration  Nominal: 
Might  be  rendered  unnecessary,  136. 

Constructions,  Rules  of: 
Are  perplexing  parts  of  the  laws,  314. 
As  to  I>eeds.    See  Deeds. 
As  to  Wills.     See  Wills. 
.    Different  in  conveyances  to  Uses,  and  surrenders  of  Copyhold, 
and  in  conveyances  at  Conunon  Law,  315. 
Such  difierence  should  be  abolished,  316* 
As  to  marriage  articles,  releases,  leaiBes,  reservations,  condi- 
tions, 8(c.  require  amendment,  315. 
As  to  Acts  of  Parliament,  II. 

Contingent  Estates  and  Interests.    See  ConHngemi  Re- 
nuunders,  Future  Interests. 
In  Copyholds  should  be  alienable  by  deed,  32. 

Contingent  Remainders.    See  Remainders^  Fntmre  InUresU 
Estates  Tail. 
Explained,  49. 
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Are  void,  if  the  preceding  estate  determine  or  become  united 
with  the  subsequent  vested  remainder  or  reyersiony.  before  the 
contingency  happens,  50. 

Are  defeated  by  the  feofiment  or  fine  of  the  freeholder  in  pos- 
session, 60. 

Are  barred  by  fine  or  recovery,  146, 146. 

Should  not  tie  capable  of  being  destroyed,  54, 55. 153.  xxiii. 

Present  estates  of  trustees  to  preserve  might  in  some  cases 
be  rendered  void,  xxxiii.  xxxiv. 

May  be  released,  50. 
Devised,  50. 

Cannot  be  conveyed  at  law,  53. 

Should  be  made  alienable  by  deed,  55.  153.  xxxvii. 

Conveyances.  See  AUetuUion,  Acts  of  Parliamentj  PriwUe 
AeU,  Tortious  ComfeyaneeSf  Void  Conveyances,  Deeds,  Lease  and 
Release. 

Power  should  be  given  for  any  one  to  convey  to  himself  or  to 
his  wife,  33.  46,  47. 

Conveyancers.    See  Barristers. 
Seldom  appear  in  court,  373. 

The  knowledge  of  the  laws  of  real  property  is  almost  exclu- 
sively confined  to  them,  371. 
Determine  by  their  opinions  most  oif  the  questions  which  arise 
upon  them,  13.380. 
Copyholds.      See  Temtres,  Eeclesiastietd  Persons,  Lords   of 
Mauors. 
Advantages  and  disadvantages  of,  30.  viii.  ix.  x. 
For  Hves — their  inconveniences,  30. 
It  is  desirable  to  abolish  them,  21.  x. 

lliey  might  be  abolished  where  the  lord  is  not  entitled  to  timber 
and  mines,  and  the  tenant  may  commit  waste,  26. 
But  such  copyholds  are  but  few,  27.  x. 
It  is  feared  that  in  other  cases  it  is  impracticable  to  abolish 
them,  27. 

Objecti<ms  to  a  compulsory  power  of  enfranchisement,  27. 

Are  diminishing,  28. 

The  enfranchisement  of  them  might  be  facilitated,  28.  x. 

Copyhold  might  revive  if  enfranchisement  were  defeated,  xi. 

Might  be  transferred  at  the  manor  court,  although  the  finee- 
hold  were  aliened,  31.  xv. 

Two  copyholders  need  not  be  required  to  form  a  court  for 

transferring  copyholds,  28,  29.  xvi. 
CopyholdsescheatedorfoTfeitedneednotberegranted,  30.  xv. 

Power  of  enfranchisement  might  be  given  to  lords. 
.  Being  tenants  for  life,  &c.  in  consideration  of  a  rent,  20.  *ii. 
Power  might  be  given  to  sell  the  rent,  xiv. 
Or  for  part  of  the  land  or  money  to  be  paid  into  the 
Bank,  and  laid  out  m  other  estates,  20.  xii.  xiii. 
Being  ecclesiastical  persoosforsimilarconsiderations,  29.  xv. 
Or  being  lord  de  facto  for  fimilar  considerations,  xii. 

Or  absolutely,  29.  xi.  .  ^  •»    ,_, 

The  only  mode  of  avoiding  the  inconveniences  of  double 

titles,  xii.  ,      .  i.      i.  ^  x       • 

Not  ofmuch  more  importance  than  the  nght  to henots,  xi. 
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Power  of  enfrancliiflemeiit  miglit  be  given  to  eopybold  tenantB 
for  life,  29. 

Or  of  redeeming  any  rent  paid  for  enfranchisement,  xit. 
Enfranchised  lands  might  continue  to  be  held  of  the  manor,  xt. 
Copyholds  for  lires  might  be  demised  for  years,  30.  xir.  xt. 
In  the  mean  time  some  inconveniences  of  copyholds  might  be 

removed,  31. 
They  might  be  surrendered  out  of  the  manor,  xvi. 
They  might  be  let  for  twenty-one  years  at  rack  rent  without 

licence,  xvii. 
Licence  of  Lord  de  facto  might  support  any  lease,  xvii. 
Tenants  for  life,  &c.  might  be  empowered 

To  distinguish  copyhold  from  freehold,  31. 

To  make  compositions  for  rights  to  timber,  mines,  fines, 
and  heriots,  31.  xvii. 
The  amount  of  heriots  might  be  limited,  32.  xvii. 
Equitable  rights  of  married  women,  and  executory  and  con- 
tingent interests  might  be  transferable  by  deeds,  to  be 

entered  on  the  rolls,  32.  xxvii. 
Intails  of  copyholds  should  be  barred  by  deed,  to  be  entered 

on  the  rolls,  151. 
Descent  might  be  the  same  as  in  freeholds,  32.  xxvii. 
And  alienation  by  wiU,  32. 

It  is  doubtful  whether  they  pass  by  a  general  devise,  366. 
Mode  of  conveyance  might  perhaps  be  made  similar,  32. 
Are  vrithin  the  Statute  of  Limitations,  00. 
Transfers  of  copyhold  are  not  required  to  be  registered,  233. 
Need  not  be,  233. 

Leases  of  copyhold  should  be  registered,  233. 
Court  roUs  should  be  better  kept,  233. 

Corporations  : 
Might  be  enabled  to  stand  seised  to  an  use,  33. 

Covenants: 
To  produce  deeds.    See  Title  Deeds. 
To  stand  seised,  165. 

The  loose  construction  of,  should  not  be  extended,  xxviii. 
For  title, 

Are  no  security  against  the  suppression  of  deeds,  204. 

Might  be  rendered  unnecessary  by  a  general  act,  138. 
Must  still  be  inserted  in  leases,  copartnership  deeds,  &c  139. 
Whole  law  of,  requires  amendment,  194,  and  note. 

Cross-remainders  : 
Might  be  created  by  deed  by  a  shorter  form,  140.  xxxvi. 

Crown  : 
Remedies  of. 
Are  limited  to  sixty  years,  90.  cix. 
Except  liberties  and  franchises,  90.  cix. 
And  lands  parcel  of  an  honour  continuing  in  charge, 
91.  cix. 

There  are  few  lands  which  are  not  parcel  of  sndi 
an  honour,  91 .  cix. 
Are  a  cause  of  the  insecurity  of  titles,  169.  cix. 
Amendments  proposed. 
The  exceptions  to  be  repealed,  117.  dx. 
The  time  of  limitation  to  be  shortened,  117.  cix. 
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The  care  of  the  Commissioners  of  Woods  and  Forests 
renders  unnecessary  more  than  the  usnal  period  of. 
limitation,  117.  cix. 
Reversions  in  the, 
A  prineiiMd  cause  of  the  insecurity  of  titles,  118.  lOD.  cix. 
Occasion  mat  expense,  ex. 
Are  of  litUe  ralue,  110.  ex. 
Amendments  proposed. 
To  be  registered  where  no  rent  is  payable,  119.  ex. 
Or  a  list  to  be  registered,  and  others  relinquished,  119.  ex. 
None  hare  l]«en  created  since  the  reign  of  Queen 
Anne,  ex. 
Rents  might  also  be  registered,  119. 
Debts  due  to  the, 
A  great  cause  of  insecurity  of  titles,  119.  165.  187. 
Occasion  great  expense,  119. 
The  existence  or  amount  of  them  cannot  be  ascertained, 

119. 
Searches  for  them,  181. 
Amendments  proposed : 
They  should  not  be  binding  on  purchasers,  120. 

Or  should  be  re^stered,  and  such  as  mi^t  not  appear 
upon  the  registry  should  not  be  binding  on  pur- 
chasers, 120. 
Sketch  of  provisions  for  the  limitation  of  such  rights,  192. 
Estates  tail  granted  by,  should  be  capable  of  being  barred, 
152.  cix. 

Curtesy  : 

Estate  of  tenant  by  the, 
Should  be  continued,  68.  xxiv. 

Should  still  extend  to  the  whole  estate  although  there  are 
children,  68.  xxiv. 
But  where  there  are  children  of  the  wife  by  a  former 
marriage  n^ght  be  reduced  to  one  half,  68.  xxiv. 
Should  be  continued  as  to  equitable  estates,  xxiv. 
Should  not  depend  upon  a  child  being  bom  alive,  68.  xxiv. 
Should  take  place  where  there  has  been  no  child,  68.  xxiv. 

Customary  Freeholds.    See  Tenure* 
Might  be  abolished,  where  the  Lord  is  not  entitled  to  timber 
and  mines,  26. 
But  not  it  is  apprehended  where  he  is  entitled  to  them,  27. 

Cy  pres,  Rule  of  Construction.    See  WilU. 

Decisions: 
Importance  of  judicial  decisions  on  questions  relating  to  real 
property,  369. 

The  quiet  enjoyment  of  estates  depend  upon  them,  369. 
One  erroneous  decision  may 
Affect  the  security  bf  titles,  369. 

Throw  into  confosion  the  rules  and  practice  of  convey- 
ancing, 370. 
Render  it  impossible  to  perform  satisfactorily  the  duty  of 

advising  upon  titles,  371. 
Apd  suspend  the  alienation  of  property,  370. 
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At  preient  there  are  often  contradictory  decuioaa,  370. 
One  Court  or  Judge  dilfers  from  another,  375. 
Such  decisions  are  a  g^eat  cause  of  the  insecurity  of  titles,  1€0. 
There  are  frequent  appeals,  376. 

The  better  regulation  of  the  decision  on  questions  of  real  pro- 
perty would  diminish  the  expense  and  delay  attending  the 
alienation  of  estates,  376. 
It  is  to  be  hoped  that  the  Commissionen  for  inquiring  into 
Proceedings  at  Coaunon  Law  will  reconunend  some  improre- 
ments  respecting  them,  369. 
When  a  question  of  real  property  arises, 
At  law : 
It  is  made  the  subject  of  a  spedsl  erne  or  q^ecial  verdict, 

371. 
Such  questions,  together  with  the  eases  sent  from  the  Court 
of  Chancery,  form  a  very  small  proportion  of  the  busi- 
ness of  the  Conunon  Law  Courts,  372. 
Are  seldom  argued  by  Conreyancers,  373. 
Causes  of  incorrect  decisions. 
The  Judges  apply  the  same  strict  rules  of  constmction 
as  governed  them  in  their  practice  of  special  pleading 
when  at  the  bar,  374. 
They  consider  the  injustice  of  the  partioular  case  rather 

than  the  general  consequences  of  the  decision,  374. 
They  hare  seldom  the  assistance  of  Counsel  who  can 
point  out  the  practical  effects  of  the  decision,  374. 
Instances  of  conflicting  decisions,  376. 
Instances  of  erroneous  decisions,  376,  376. 
Erroneous  decisions  have  been  sometimes  overruled  in 
consequence   of  the   puWcations   of  conveyancers, 
377. 
Reasons  should  be  given  for  the  decirions  in  cases  sent 

from  tiie  Court  of  Chancery,  376. 
It  is  doubted  whether  it  would  be  practicable  or  expedient 
to  establish  a  Court  for  questions  relating  to  real  pro- 
perty, 378. 
Plan  of  confining  such  questions  to  the  Court  of  Common 
Pleas,  and  appropriating  certain  days  for  hearing 
them,  378. 
Advantages  proposed  by  it,  379. 
In  equity : 
When  a  question  arises  upon  a  title,  it  is  referred  to  one 
of  the  Masters  to  report  whether  a  good  title  has 
been  shown,  374. 
Masters  have  seldom  much  practical  knowledge  of  con- 
veyancing, 380. 
It  has  been  recommended  that  two  masters  be  selected 
from  the  Conveyancers,  to  whom  all  questions  relating 
to  real  property  should  be  referred,  380. 
When  a  question  of  importance  arises,  a  case  is  usually 
sent  for  the  opinion  of  a  court  of  law,  371. 
Sometimes  a  second  case  is  sent  to  another  court  of 
law,  361. 
Two  Courts  have  frequently  pronounced  opposite  de- 
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inmonB,  and  the  Judge  in  equity  has  differed  from 

both  of  them,  376. 
Most  of  the  questiom  which  arise  npon  the  laws  of  real 
property  are  decided  by  the  opinions  of  conveyancers^ 
380. 

Dbclaratbr,  Action  of.    See  Rights, 

Deeds.    See  Title  Deedff  AUettaiimh  LeuH  and  ReUtut^  Grants 
Feoffment^   Void  Asiurmieei,   Pwrchmie  Deed*,  ttmd  Settle- 
ments, 
Operation  of,  requires  amendment,  136. 
€k>nstruction  of,  requires  amendment,  314. 

No  paHicular  words  of  assurance  should  be  necessary,  135. 
Any  words  expressing  alienation  might  gire  effect  to  a  grant, 
release,  surrender,  or  assignment,  136. 
Length  of,  misht  be  abridged,  314.  xxif. 
Increase  of  length  has  been  occasioned  by,  137. 
.  Additional  convenient  provisions,  173,  174. 
Mischievous  interference  of  Courts  of  Equity,  176. 
Should  be  framed  according  to  setded  forms,  137. 
Importance  of  adhering  to  form,  137.  314. 
Reason  why  alterations  are  not  made,  137. 
.  Forms  mieht  be  prepared  by  the  Commissioners,  137. 
A  Oeneml  Renter  would  assist  in  shortening  deeds,  219. 
Suppression  of,  u  a  principal  cause  of  the  insecurity  of  titles, 
169. 
Cases  of,  197—200. 

Cannot  be  prevented  by  any  other  means  than  a  General 
Register,  170. 

Deforcbmbnt  : 
Explained,  86. 

Delay.    See  Expense, 

Dbscent  : 
Laws  relating  to,  require  but  little  alteration^  74. 
But  rarely  occurs,  74. 
According  to  primogeniture  is  more  convenient  than  according 

to  Gavelkind  or  Borough  English,  24. 
In  copyholds  should  be  made  simUar  to  freeholds,  32. 
Mode  of  descent : 

Lineal  ascent  should  be  admitted,  76.  xviii. 

Father  should  be  preferred  to  brothers,  &c.  75.  xix. 
Half  blood  should  be  admitted,  75.  xix. 

After  the  whole  blood  of  equal  degree,  76.  xix. 
Exparte  matern^  should  be  continued,  75. 

Should  be  diminished  by  making  heirs  take  by  purchase, 

by  devise,  and  under  limitations  in  settlements,  76. 
Mr.  Humphreys'  suggestion  that  on  a  descent  exparte 
patem&  a  life  estate  should  be  given  to  the  mother,  77. 
Blackstone's  position  that  No.  10  should  be  preferred  to 

No.  11  may  be  confirmed,  xx. 
Both  lines  should  be  admitted  before  the  Lord  by  escheat, 
77.  XX. 
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£ntry  should  be  unnecessary  to  found  a  claim  of  descent  from 

the  last  owner,  78.  xx. 
No  practicable  limit  can  be  fixed  to  the  number  of  degrees 

through  which  a  descent  may  be  traced,  77.  xx.  xxi. 

Descent  cast.    See  JEWry,  right  rf,  Limitmtian  of  AdiimM. 
Explained,  82. 
Bars  a  rija^ht  of  entry,  82. 

After  five  years  possession,  if  owner  has  been  evicted,  in 
all  other  cases  immediately,  82. 
Very  rarely  occurs,  97. 
Its  operation  prevented  by  disabilities,  83. 

See  Disabilities, 
Does  not  take  effect  if  the  party  have  no  real  action,  83. 
Or  in  copyholds  or  leaseholds,  97. 
Or  if  descent  be  not  immediate,  97. 
Or  if  legal  estate  be  outstanding,  97. 
Should  be  abolished,  Ixxxi. 

Deposit  of  Deeds.    See  Title  Deeds. 

Devise.    See  Will. 

Digest  of  the  Laws  : 
Advantages  of,  10. 
Disadvantages  of,  11.  13. 
Difficulties  of,  12, 13. 
Is  not  expedient,  3.  13. 

Dignities  : 
Are  usually  entailed,  42. 

DiSABruTiEs: 
Which  prevent  rights  of  entry  from  being  barred  by, 
Descent  cast,  &. 
Statute  of  tines,  69. 
Statute  of  limitations,  89. 
And  prevent  actions  of  formedon,  88, 

1.  Infancy: 

Must  be  continued,  108.  Ixxxvi. 

2.  Lunacy : 

Must  be  continued,  108.  Ixxxvi. 

Should  not  cease  when  a  Committee  is  appointed,  108» 
Ixxxvi. 

3.  Marriage: 

May  be  diseontinued,  108.  Ixxxvi. 
CJreates  many  inconveniences,  107. 
Is  the  great  cause  of  a  series  of  disabilities,  Ixxxvii. 
Husband  has  sufficient  interest  tp  maintain  the  right, 
107.  Ixxxvi. 

4.  In  Prison : 

May  be  discontinued,  107.  xc. 

reriod  of  confinement  is  short,  and  does  not  prevent  the 
prosecution  of  rights,  107.  xc. 
Rights  should  be  a&enable,  xc. 
6.  Beyond  seas : 
May  be  discontinued,  107.  Ixxxvii.  Ixxxix.  xc. 
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Rendered  unnecessary  by  the  facility  of  interconrse^ 
107.  Ixxxyii. 
Ten  years  should  be  allowed,  as  at  present,  from  the  end  of 

disability,  xci. 
The  whole  period  of  savings  on  account  of  disabilities  may  be 
limited,  108.  xcii. 
To  thirty  years,  108.  xciii. 

Discontinuance.     See  Entry,  right  of,  Limitation  of  Action, 
Explained,  83. 
Takes  away  a  right  of  entry,  83. 

Except  in  some  few  cases  protected  by  statutes,  83. 
Does  not  often  occur,  83.  98. 
Is  an  ouster  of  the  freehold,  86. 

Is  usually  occasioned  by  a  defective  fine  or  recovery,  98. 
Should  be  abolished,  Ixxx. 
How  to  be  abolished,  133. 

Discovery  :. 
Suits  for,  would  be  rendered  unnecessary  by  a  General  Register, 
230. 

Disseisin.    See  Entry,  right  of.  Limitation  of  Action. 
Explained,  86. 

Difficulty  of  determining  between  an  actual  disseisin  and  a 
disseisin  at  election,  86. 

Distinctions  : 
Must  be  preserved  between 

Real  and  personal  estates,  6. 

Legal  and  equitable  estates,  6. 

Vested  and  contingent  interests,  6. 

Deeds  and  agreements,  142. 

Specialties  and  simple  contracts,  142. 
Might  be  abolished  between 

Seisin  and  disseisin,  23. 

The  construction  of  deeds  by  persons  in  possession  and  out 
of  possession,  23. 

Seisin  in  law  and  seisin  in  fact,  for  the  purposes  of  descent, 
78. 

Different  times  of  limitation,  101. 

The  right  of  possession  and  the  right  of  property,  102. 

Tortious  and  innocent  conveyances,  9.  22.  135. 

Void  and  voidable  assurances,  136. 

Indentures  and  other  deeds,  142. 

Distress  and  Entry  : 
Powers  of,  might  be  made  incident  to  every  jointure,  141. 
And  should  extend  to  the  arrears,  141 . 

Dower:  - 

Is  almost  destroyed  bv  equity,  69. 
Very  seldom  takes  e£[ect,  69. 

Is  always  avoided  in  purchases,  69. 

Defeated  by  assignment  of  terms  and  other  causes,  69. 
Right  to  it  depends  on  technical  questions,  72. 
Is  productive  of  more  inconveniences  than  advantages,  72. 
Great  inconveniences  occasioned  by  it,  69,  70. 
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Inc<HiTeiueaces  oocanoned  by  the  mode  of  baning  dower, 

70,71. 
Power  to  prevent  it  by  a  declaratioa  in  the  pnrchafle  deed 

would  avoid  only  the  latter  inconyenieneesy  71.  lodii. 
In  case  of  the  hiuband's  intestacy  the  bars  to  it  shoald  be 
void,  and  it  should  take  effect  in  all  his  real  property, 
73.  xxi. 
In  all  other  cases  it  might  be  abolished,  74.  xxi. 
Such  alterations  would  be  beneficial  to  widows,  74. 
Widow  should  not  be  tenant  in  common,  xxii. 

A  rent  is  the  most  convenient  provision  for  her,  xxii.  xxiii. 
If  dower  be  continued  in  other  cases  than  intestacy,  the  laws 
respecting  jointures  should  be  amended,  xxiii. 
Leases  by  husband  at  rack  rent  should  be  valid  against  the 
dowress,  xxiii. 

Dying  without  Issue.    See  Heirs  ef  the  Bod§^  WiUt  QmUrmt- 
tinmef, 

BccLEsiASTiCAL  CouRTS.    See  Prcbates. 
Their  jurisdiction  over  chattels  real  should  be  taken  away  or 
amended,  44.  t42. 
Rules  respecting  probates  and  administrations  are  a  cause  of 
expense  and  delay  on  alienation,  108. 
limited  administrations  to  trustees  of  terms  are  one  of 
the  most  frequent  sources  of  expense  in  making  oat 
titles,  179. 
Heavy  cost  of,  180. 
Other  inconveniences  of  it,  243.  245. 
Make  the  validity  oi  wills  depend  upon  laws  which  differ 
from  those  by  which  property  in  all  other  respects 
is  governed,  243. 
And  are  not  understood  by  Counsel  who  have  to  advise 
upon  titles,  243. 
Difficulty  of  ascertaining  whether  a  will  under  which  a 
term  or  charge  is  claimed  be  valid,  243. 
Or  whether  probate  was  granted  by  the  proper  Court, 
243. 
Wills  are  unjustly  set  aside  on  the  ground  of  improper 
influence,  247.  264. 
A  will  may  be  declared  void  as  to  personalty  by  the 
Roman  law  in  the  Ecclesiastical  Court,  and  valid  as 
to  the  real  estate  by  a  Jury  according  to  the  l^gi"*» 
law,  267. 
Lord  Hardwicke's  opinion  respecting  this  inconsistency, 

268. 
Forms  of  proceeding  in 

Are  not  adapted  for  eliciting  truth,  247. 
And  therefore  causes  are  decided  upon  conjecture,  264. 
Their  enormous  expense,  253  note. 
Appeal  to  the  Court  of  Delegates,  366. 
Injustice,  as  well  as  expense  and  delay,  would  be  avoided  by 
abolishing  their  jurisdiction  over  property,  263. 
It  was  recommended  to  be  abolished  by  the  Commissioners 
appointed  in  the  time  of  the  Commonwealth,  260. 


If  not  aboliBhed  they  might  be  improvedy  200. 
Might  have  the  same  power  aa  the  Court  of  Chancery  of 

directing  questions  of  (act  to  be  tried  befi>re  a  jury,  200. 
Inferior  courts  might  be  abolished,  261. 
If  they  are  allowed  to  continue,  probates  and  administra- 
tions granted  in  any  Court,  at  least  as  to  terms  vested 
in  trustees,  should  be  valid,  263. 
Wills  and  documents  ought  not  to  be  intrusted  to  Officers 
of  inferior  Courts  and  Stewaids  of  Manors,  262. 
If  they  remain  in  such  custody  proper  indexes  should  be 
made  to  them,  262. 

EccLBsiASTiCAL  PERSONS.     See  Ckureh  Property. 
Their  powers  of  leasing  should  be  amended,  44. 
Mu^ht  be  empowered, 
To  enfranchise  copyholds,  in  consideration  of  a  rent,  or  part 
of  the  land,  or  money  to  be  paid  into  the  Bank  and  laid 
out  in  other  estates  under  the  direction  of  the  Court  of 
Chancery,  29.  xxx.  xxsii.  xxxiii. 
To  grant  copyholds  held  for  lives  for  a  term  of  years,  30. 
Open  mines,  xxxiii. 

Ejectment  : 
The  usual  remedy  at  law  for  the  recovery  of  real  estates,  80. 
Requires  improvement,  80. 
Depends  on  a  ri^ht  of  entrv.     See  EiUry. 
Can  often  be  maintained  when  no  real  action  could  be  brought. 

Election  : 

I>octrine  of,  in  Equity, 
Is  attended  with  more  evil  than  good,  311. 
Depends  on  a  doubtful  presumption,  311. 
Raises  very  difficult  questions,  312. 
Has  been  mtelv  narrowed,  313. 
Should  be  abolished,  313. 

Emblements  : 

Regulations  should  be  made  respecting'the  rights  of  them,  43. 

Enfranchisement.    See  Coj^kMTUles. 
Is  not  encouraged  by  lords  of  manors,  28. 
Difficulty  of  compelling,  27. 
Might  be  facilitated,  28. 
Might  be  authorissed  to  be  made  by  tenant  for  life,  20. 

by  lord  de  facto,  20. 

by  ecclesiastical  persons,  29. 
Might  be  obtained  by  tenant  for  life,  30. 
Double  tities,  in  cases  of,  add  to  the  length  of  abstracts,  176. 
Should  no  longer  be  necessary,  186. 

Engrossment  of  Deeds  : 
Mode  of,  might  be  improved,  142* 

Entry: 
Was  formerly  an  act  of  notoriety,  82. 
Remainders  are  divested  by,  21. 

Are  revested  by  rightful  entry,  81 . 
Right  of,  explained,  81. 
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May  be  barred  by : 
Descent  cast,  discontiiiuance,  or  warranty,  82. 
The  Stetutes  of  Fines  and  Limitations,  82. 
Unless  in  some  cases  preserved  by  disabilities.     See  IH^^ 
aHHiies. 
Or  by  continual  claim,  82. 
Mere  entry  will  not  regain  the  seisin  nnless  an  action  be 

prosecuted  within  a  year,  88. 
Power  of,  see  Diitreu. 

Equitable  Mortgage.    See  Title  Deeds. 

Equity,  Courts  of: 
Their  interference : 

Is  one  of  the  causes  of  the  insecurity  of  titles,  169. 
In  repealing  the  Statute  of  Frauds. 
By  enforcing  parol  contracts,  134. 

By  giving  to  the  deposit  of  deeds  the  effect  of  a  mortgage, 
234. 
Has  been  disapproved  of  by  the  Judges,  234,  235. 
Should  be  prevented,  235. 
In  repealing  the  Local  Register  Acts,  235. 

Has  been  disapproved  of. 
In  repealing  the  Act  requiring  judgments  to  be  docketed, 

306. 
In  repealing  other  beneficial  statutes,  306. 
In  avoiding  illusory  appointments,  00.  xxxvii. 
In  supplying  defective  executions  of  powers,  60.  xli.  xlii. 
In  obliging  parties  dealing  with  trustees  to  see  to  the  appli- 
cation of  the  money ;  and  the  performance  of  the  trusts, 
141.  309.  xlvi. 
Expenses  occasioned  by,  309. 
On  the  ground  of  notice,  60.  169.  306. 

See  Notice. 
In  setting  aside  sales  of  reversionary  interests  and  expect- 
ancies, 311. 
On  the  ground  of  election,  311. 

See  Election. 
Should  be  prevented  in  the  above  cases. 
Is  inconvenient  with  respect  to  equitable  waste,  313. 
In  the  administration  of  assets,  313. 
Do  not  sufficiently  protect  the  interests  of  absent  and  incompe- 
tent persons,  38. 

Escheat.    See  CopyhokU,  Descent. 

Equitable  estates  should  be  liable  to,  40. 

Estate  biLLs: 

Are  assurances  of  the  interests  of  persons  not  ascertained,  or 

incapable  of  contracting,  160. 
Power  to  make  such  assurances  must  exist,  160. 

But  other  means  should  be  provided  for  exercising  it,  100. 
Ixxxii.  Ixxxiii. 
Disadvantages  of,  160. 
Advantages  of,  161 . 
The  power  might  be  given  to  the  Court  of  Chancery  if  a  public 

officer  were  appointed  to  defend  absent  parties,  161. 
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Or  to  a  family  council,  161. 
The  cases  in  which  they  were  requisite  have  been  diminished 

by  public  acts,  161. 
Would  be  further  diminished  by 

Making  powers  legal  incidents,  162. 

Improving  the  powers  of  the  clergy,  colleges,  hospitals,  &€« 
162. 

Estates.     See  Real  Pro^rly,  Curtesy ,  Dower. 

But  little  alteration  is  required  in  the  long  list  of,  40. 

Most  of  the  inconveniences  of,  have  been  removed,  41. 

How  turned  into  rights,  19. 

In  trustees.     See  Trustees, 

The  distinctions  of,  should  depend  on  clear  rules,  36^ 

The  word  in  a  will  passes  the  fee.     See  Wills. 

Estate  in  fee  simple.    See  Base  Fees, 

The  whole  fee  simple  is  vested  somewhere,  49. 
Could  not  be  created  at  common  law  to  take  effect  after  another 
fee,  49. 
May  in  wills,  or  by  way  of  use,  60. 

Estates  Tail.     See  Remainders  after  Estates  Tail,  Bankntpt. 
Have  been  objected  to,  42. 
But  should  be  continued,  42. 
Their  advantages,  43. 
The  modes  of  barring  them  require  improvement,  43. 

May  be  barred  by  fine,  whether  in  possession  or  not,  147.  Iv. 
Should  be  barred  in  like  manner  by  deed,  147.  Iv. 

Deed  should  expressly  declare  tlie  intention,  and  be  a 
deliberate  act,  147.  lix.  Ixxii. 
It  might  be  enrolled,  or  registered,  or  stamped,  147.  lix* 
Should  not  be  barred  by  will,  Ixxii. 

In  remainder  should  still  be  converted  into  a  base  fee,  Ivi. 
It  is  not  sufficient  for  a  tenant  in  tail  in  remainder  to  have 
only  a  power  of  disposition  in  favour  of  his  wife  and 
children,  Iv.  to  Ixviii. 
Mischief  of  the  power  of  barring  the  issue  not  so  important 

as  the  e^Hils  of  abolishing  it,  Ivi.  Ivii.  Iviii.  Ixiii. 
The  present  power  of  disposition  should  be  increased,  li. 

lii.  Iviii. 
Tenant  in  tail  in  remainder  must  sometimes  raise  money 
~for  his  family,  Ixiii. 
Such  a  power  is  beneficial  for  the  family,  Ixiii. 
If  the  power  were  taken  away  he  would  raise  it  on 
rather  more  disadvantageous  terms  on  his  expect- 
ancy, Ivi.  Ivii.  Iviii. 
Present  difficulties  are  a  sufficient  check  against  alienation, 

Ivii,  Iviii. 
Power  is 'seldom  exercised  when  the  person  in  possession 
is  the  father,  or  a  relation  interested,  in  the  family  of 
the  tenant  in  tail,  for  he  will  either  make  an  allowance, 
or  join  in  raising  money,  Ivi.  Ivii.  Ixiii. 
If  the  power  of  tenant  in  tail  in  remainder  be  taken  away, 
except  as  against  his  wife  or  issiie,  an  exception  will 
not  be  necessary  where  the  father  is  tenant  fcr  life,  Iviii* 
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In  contingency,  or  expectancy,  might  be  barred  by  deed  as 

they  may  now  be  by  fine,  151. 
In  money  to  be  laid  out  in  land  might  be  barred  by  deed 

without  an  application  to  the  Court,  151. 
In  copyhold  might  be  barred  by  a  deed  to  be  entered  on  the 

Rolls,  Ixxi.  to  Ixxiii. 
Ex  provisione  viri  might  be  barred,  152. 
For  public  seryices  declared  by  Act  of  Parliament  should  not 

be  barred,  152. 
Sketch  of  provisions  for  amending  the  laws  relating  to  the 

mode  of  barring  intails,  157. 
Notice  of,  is  one  of  the  causes  of  the  great  length  of  abstracts, 

172. 

Estates  for  life.    See  Curlejy,  Dtrwer. 
Require  but  little  alteration,  43. 
Questions  of  waste,  fixtures,  and  emblements  should  be  settled, 

43. 
Rents  payable  might  be  apportioned.     See  Remit. 

Estates  pur  autre  vie: 
Regulations  should  be  made  respecting  their  transmission  in 

Copyholds,  rents,  &c.  43. 
Might  be  made  transmissible  like  personal  estate,  43. 

Estates  less  than  Freehold: 
Require  improvement,  44. 

Estates  for  years.    See  Terms, 
Should  be  alienable  at  law  to  one  for  life  with  remainder,  44. 

Estates  in  futuro: 
Should  be  capable  of  being  created  by  deed,  48. 

Estoppel : 
Created  by  fine,  146. 

Should  be  abolished,  154. 
Requires  consideration,  153. 
Deed  should  operate  by  estoppel  at  law,  as  it  does  in  equity, 
154. 

Evidence.     See  Abetraets,  Expense,  Imeemit^,  PmrteU, 
Rules  of,  respecting  the  proof  of  deeds  and  documents,  require 
alteration,  277. 
Witness  to  a  deed  must  be  produced,  if  his  presence  can  be 

obtained,  277. 
Officer  of  the  Ecclesiastical  Court  must  attend  to  produce  a 

will,  277. 
Persons  must  appear  who  have  examined  Parochial  Regis- 
ters with  the  originals,  277. 
If  the  authenticity  of  document  were  secured  the  expense  of 
such  evidence  might  be  spared,  unless  notice  were  g^ven 
that  such  evidence  would  be  required,  277. 
Of  Titles: 
Much  benefit  would  arise  from  the  improvement  of  the  laws 

relating  to,  167. 
With  regard  to  facts  is  very  imperfect,  169. 
Might  be  obtained  and  preserved  by  a  register,  219. 
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Exchance: 

Double  titles,  in  cases  of,  add  to  the  length  of  abstracts,  176. 
Should  no  longer  be  necessary,  187. 

Execution.     See  Powers,  Appointmentg,  Deeds,  Wills, 
Inconveniences  of  different  modes  of  execution,  xl. 
Of  powers,  deeds,  and  wills,  should  be  made  similar,  142.  167. 
xxxix.  xl. 
A  witness  should  be  required  in  all  cases,  142. 
Facts  of,  might  be  proved,  although  not  expressed  in  the 
attestation,  xl. 
With  regard  as  well  as  to  appointments  already  made,  as 
future  appointments  and  other  instruments,  xl.  xli. 
Defective,  should  not  be  supplied  by  Equity,  xli. 

Executory  Devises.     See  Future  Interests,  Perpetuities, 
.Are  estates  of  freehold  to  commence  in  futuro,  48. 

Estates  in  fee  after  other  estates  in  fee,  60. 

Estates  which  cannot  take  place  as  remainders,  50. 
Difference  between,  and  remainders,  53. 
Not  alienable  at  law  to  strangers,  53. 

Executory  Estates  or  Interests.     See  Future  Interest. 
Should  be  transferable  at  law  by  deed,  32.  xxvii. 

Expectancy.    See  Estates  Tail,  Equity  Courts  of. 

Expense  and  Delay  on  the  Alienation  of  Real  Property. 
Causes  of, 
Investigation  of  the  title,  168. 
Difficulty  of  procuring  evidence  of  pedigrees  and  facts,  177 

to  183. 
Probates  and   administrations  to  prove   representation    to 

trustees  and  others,  168. 
Searches  for  incumbrances,  168. 
Fines  and  Recoveries,  145. 
Assignments  of  terms,  176.  203. 
Other  complicated  modes  of  assurance,  168. 
Stamps  which  amount  to  more  than  all  the  other  expenses. 
See  Stamps. 
By  whom  the  expenses  are  borne,  171. 
Are  increasing,  and  will  soon  become  very  oppressive,  168. 
Miffht  be  diminished,  170.  184. 
A  general  register,  the  most  essential  means  of  reducing 
them,  219. 

Extinguishment.    See  Merger. 

Family  Council.     See  Estate  Bills. 

Feoffment. 
Explained,  19. 
A  tortious  conveyance,  20. 

Feudal  System.     See  Tenure. 

Simplicity  of  the  estates,  or  modifications  which  were  allowed  to 
exist  under  it,  48. 

Fines.     See  Fines  and  Recoveries,  Nonelaim. 
A  tortious  assurance,  20. 
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Fines  and  Recoveries: 

Should  be  abolished,  143.  Ixxx.  Ixxxi. 
Inconveniences  of  them,  143  to  145.  L 
Are  liable  to  errors,  1.  li. 

Their  g^eat  expenses  afford  but  little  advantage  to    the 
revenue,  1. 
Questions  which  arise  upon  them,  143. 
Offices  in  which  the  proceedings  for  effecting  them  must  be 

obtained,  145. 
Objects  of  them: 

Which  ought  to  be  provided  for,  145. 
To  convey  the  interests  of  married  women,  145,  146.  li^ 

See  Manned  Women, 
To  convert  estates  tail  into  estates  in  base  fee,  145.  147. 
Iv.  to  Ixxiii. 

See  Ettates  Tail 
To  convert  estates  tail  into  estates  in  fee  simple,  145.  147. 

See  Remainders  after  Estates  TaiL 
To  pass  or  release  contingent  remainders,  153.  xxvii. 

See  Contingent  Remainders. 
Might  be  effected  by  deeds,  146, 147. 11. 
.    Which  ought  to  be  abolished. 

To  bar  contingent  remainders,  145.  153. 

To  operate  by  estoppel  where  a  deed  would  not,  146. 153. 

liv. 
To  create  tortious  estates,  155. 
To  gain  a  title  by  nonclaim,  146.  154.  liv.  Iv. 

See  Noncham. 
Effects  which  ought  to  be  abolished,  liv. 
Forfeitures,  155.  liv. 
Destruction  of  powers,  liv. 

Turning  ancient  demesne  lands  into  frank  fee,  155.  liv. 
Although  their  forms  are  complicated,  their  effects  which  ought 

to  be  preserved  are  simple,  156. 
Effects  to  be  preserved  are  less  numerous  than  those  to  be 

abolished,  156. 
It  would  be  more  desirable  to  express  the  effects  of  the  substi- 
tute, than  to  declare  that  it  should  have  the  same  operation 
with  certain  exceptions,  155. 
Cannot  be  reversed  for  error  after  twenty  years,  91. 
Acts  relating  to,  to  be  repealed,  133.  156. 
Sketch  of  provisions  for  alterations  in  the  law  respecting,  15& 
to  150. 

Fixtures: 
Regulations  should  be  made  respecting  the  rights  to,  43. 

Forfeiture.     See  Copyhold. 
Incurred  by  a  tortious  conveyance,  20. 
Should  be  abolished,  22.  155.  xxxii. 

Fo R M  EDO  N .     See  Real  Actions,  Limitation  cf  A etion* 
Is  of  no  use  unless  a  discontinuance  has  been  created,  98.. 

Frankalmoign.    See  Tenure. 
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Frauds.     See  Register,  Insecurity. 

Frequently  committed  against  purchasers  and  mortgagees,  201 . 
Cases  of  suppression  of  settlements,  197. 

of  mortgages,  198,  199.  201. 
of  parts  of  titles,  197. 
of  private  Acts  of  Parliament,  198. 
of  attendant  term,  198. 
Can  be  prevented  only  by  a  general  register,  219. 
By  conditions  of  sale,  310. 

Aided  by  the  doctrine  of  notice,  311. 

Future  Estates  and  Interests.    See  Remainders, 
At  Common  Law  were  of  a  simple  description,  48. 
Could  only  be  created  by  way  of  remainder,  or  by  way  of  con- 
dition to  the  grantor,  49. 
May  now  be  created  in  any  other  manner,  by  way  of  use,  or 
by  will,  and  are  called  conditional  limitations,  shifting, 
springing,  and  secondary  uses,  and  trusts,  executory  de- 
vises, and  estates  created  by  powers,  50. 
But  are  restricted  by  the  rule  against  perpetuities,  50. 

See  Perpetmiies. 
Differ  from  contingent  remainders,  in  not  being  liable  to  be 
destroyed  by  the  determination  of  the  preceding  estate, 
53. 
But  it  is  a  rule  that  any  gift  which  can  take  as  a  remainder, 
shall  not  be  any  other  future  use  or  executory  devise^ 
54. 
Iigustice  of  this  rule,  54. 
Are  not  alienable  at  law,  53. 

Unless  barred  or  passed  by  fine,  147. 
Laws  relating  to,  require  alteration,  48. 
Estate  of  freehold  might  be  conveyed  in  futuro,  48.  139. 
Might  be  created  by  deeds  not  operating  by  way  of  use, 

xxvi.  xxvii.  xxxi. 
Should  be  made  capable  of  alienation  by  deed,  55. 
Should  be  capable  of  being  enforced.     See  Rights. 
Sketch  of  provisions  for  amending  the  laws  respecting  the 
transfer  of  future  interests,  159. 

Gavelkind.    See  TMnure. 

Inconveniences  of,  24,  25.  v.  vi.' 
Descent  in,  24. 

Less  convenient  than  according  to  primogeniture,  24. 

Inconvenient  with  respect  to  estates  vested  in  trustees,  2Q. 
V.  vi. 

How  to  be  remedied,  26.  vi. 
There  is  a  prejudice  in  favour  of,  25,  26. 
Owners  of,  usually  make  wills,  vi. 
It  is  desirable  to  abolish  it,  24.  vi.  vii. 

General  Words: 
Might  be  omitted  in  deeds,  138. 

Olebe  Lands.    See  Church  Property. 

Necessary  proceedings  and  evidence  to  show  a  title  to  lands, 
exchanged  under  the  late  Acts,  188,  189. 

Grand  Sergeant y.    See  Tenure. 
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GlTANT  : 

An  innocent  conveyance,  22. 

AH  estates  might  be  made  capable  of  passing  by,  33. 

Habendum  : 

In  deeds  might  be  omitted,  138. 
Hale,  Lord  C.  J. 

First  named  of  the  Commission  appointed  to  inquire  into  the 
laws  at  the  time  of  the  Commonwealth,  24. 

His  Tract  on  Registration,  207. 

His  opinion  respecting  questions  on  wills,  316. 

Half  Blood.     See  Descent, 

Heir.  See  DescetU,  Wills. 

Might  take  by  devise,  and  by  purchase  under  limitations  in 
deeds,  76. 

Heirs  of  the  Body.    See  Issue,  Wills. 

Hbreditaments  : 
Will  only  pass  a  life  estate  in  wills,  327. 

Heriotb.     See  Copyhold,  Lords  of  Manors, 

Hotchpot  : 
Usual  clause  respecting,  might  be  rendered  unnecessary  by 

general  enactment,  140.  xxxviii. 
As  to  real  as  well  as  to  personal  estate,  xxxviii. 

Husband.     See  Married  Women,  CuHesy,  Pities  and  Recoveries. 
Might  be  authorized  to  convey  to  his  wife,  33. 

Humphreys,  Mr.  : 

Remarks  on  his  Book,  2. 
His  objections  to  tenures,  7.  18. 
His  suggestion  respecting  charges,  46. 

Passive  trusts,  8.  34. 
Cited,  3.  8.  18.  33,  34,  36.  43.  46.  76.  77,  78.  273.  306.  311. 
317.  372. 

Identity.     See  Parcels. 

Idiots.    See  Disabilities,  Lunatics. 

Illusory  Appointments.    See  Powers,  Equity. 

Implication: 

Construction  by,  should  not  be  admitted  in  deeds,  314.  xxxiil. 
XXX  vi. 
Or  in  the  conveyance  of  copyholds,  Ixi.  Ixii. 
Is  admitted  in  wills,  314. 

Improvement.    See  Laws,  Retrospective . 
Caution  necessary  in  making,  1. 
Difficulty  of,  .387. 

Must  be  attended  with  difference  of  opinion,  387. 
Modes  of. 
Code,  3. 
Digest,  3. 

Partial  correction,  3. 
The  latter  to  be  preferred,  8.  10. 
Should  be  effected  by  different  Acts,  10.  16. 
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Effect  of,  cannot  be  fully  ascertained,  unless  the  Bills  arc 
prepared,  387. 

The  Commissioners  should  prepare  them,  387. 
Principal  objects  of. 

To  diminish  the  expense  and  delay  attending  alienation, 
8.  170. 

To  render  titles  secure,  8. 
Defects  to  be  removed. 

Technical  destinctions,  9. 

Fictions  and  subtleties,  9. 

Circuitous  modes  of  effecting  simple  purposes,  1 0. 

Unnecessary  forms,  9. 

Different  rules  for  similar  purposes,  9. 

Tortious  estates,  10. 

Remedies  in  a  few  cases  beyond  the  usual  period  of  limita- 
tion, 10. 

Unnecessary  interference  of  Equity,  10. 

Inconvenient  and  unjust  rules  of  construction,  10. 

Incidents : 
Powers  which  might  be  made  incident  to  partial  estates  and 
interests. 
To  every  jointure,  140. 

Of  distress  and  entry,  140.  xxxiv. 
Might  be  extended  to  arrears,  140.  xxxiv. 
To  every  estate  for  life. 
To  cut  timber,  140.  xxxi. 
To  open  mines,  140.  xxxii. 
Respecting  waste,  140. 
To  grant  leases  for  twenty-one  years  at  rack  rent,  140.  xlii. 

xliii. 
To  grant  repairing  leases  for  forty  years,  140.  xliii. 
To  enfranchise,  xliv. 
To  make  partition,  140.  xliv. 
The  last  four  powers  might  be  given   to  guardians  of 
infants,  whether  entitled  for  years,  for  life,  or  in  fee, 
140.  xlv. 
To  every  tenant  for  life  with  the  consent  of  trustees,  *r  to 
trustees  at  the  request  of  the  tenant  for  life,  141. 
To  grant  building  leases,  141.  xliii.  xlv.  xlvi. 
Sale  and  exchange,  141 .  xlv.  xlvi. 

And  perhaps  to  enfranchise  and  make  partition,  141 .  xlv.  xlvi. 
And  to  appoint  new  trustees. 

See  Trtutees. 
When  no  trustees  are  appointed,  the  power  of  consent,  or 
.the  powers  might  be  vested  in  a  public  trustee  or  officer, 
141. 
To  trustees. 

Of  giving  effectual  receipts,  141. 
AH  such  powers  must  be  subject  to  restrictions  and  qualifica- 
tions, to  be  expressed  in  deed  or  will,  141 . 
Such  provisions  would  shorten  deeds,  140. 

would  diminish  litigation,  142. 
would  render  many  Estate  BiUs  uimecessary, 
102. 
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Inclosurb.    See  Aliotmeni, 

Endence  necessary  when  land  has  been  sold  by  Commissioners 
under  the  general  Act,  187. 

jNCOMPerENT  Persons.     See  Equity  Courts  of,  Estate  Bills, 
Officer  Public,  Protection, 

Incumbency.     See  Advowson,  Church  Property. 
Twenty  years  about  the  average  duration  of,  122.  c. 

Incumbrances.     See  Notice,  Register, 
Searches  for,  are  of  the  causes  of  delay  and  expense  attending 
alienation,  168.  180. 
Different  searches  to  be  made  for  Judgments,  181. 

Annuities,  183. 
Crown  debts,  181. 
suits  pending,  181. 
at  local  registers,  183. 
An  easy  reference  to  them  might  be  afforded  by  a  general 
register,  170.  185,  186. 
Are  often  fraudently  suppressed,  369. 
Suits  respecting  the  priorities  of  them  are  frequent,  200. 
Such  suits  would  be  prevented  by  general  register,  220. 

Indemnity  to  Trustees.     See  Trustees. 

Indenture: 
Form  of,  might  be  rendered  unnecessary,  142. 

Infants.    See  Disabilities. 

Inrolment : 
Of  deeds. 

Prevailed  in  the  time  of  the  Saxons,  205. 

Grants  of  the  Crown  were  always  inrolled,  205. 

Has  always  existed  in'  the  King's  Courts,  and  Courts  of 

Manors,  and  in  some  corporate  towns,  205. 
Was  required  as  to  bargains  and  sales,  after  the  Statute  of 
Uses,  to  prevent  any  secret  conveyances,  206,  207. 
The  object  of  the  statute  was  evaded  by  ^e  invention  of 

the  lease  and  release,  207. 
No  provision  has  since  been  made  to  prevent  secret  con- 
veyances, 207. 
At  length,  to  be  preferred  to  the  registry  of  memorials,  236. 

Insecurity  of  Titles.     See  Register,  Limitation  of  Aeiionf 
Crown. 
Occasions  difficulty  in  selling  and  mortgaging  estates,  168. 
No  title  can  at  present  be  considered  to  be  s^e,  168. 
Causes  of 
Fraudulent  suppression  of  Deeds,  169.  200. 
Long  periods  of  limitation,  160. 

Remainders  and  reversions,  after  estates  tail,  112.  151. 
Reversions  in  the  Crown,  118.  169.  cix. 
Crown  debts,  169. 
Want  of  limitation. 

In  most  cases  to  rights  of  the  Crown,  169. 
In  all  cases  to  rights  of  the  Church,  169. 
Secret  Acts  of  Bankruptcy  and  Insolvency,  169. 
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Imperfect  evidence  of  pedigrees  and  facts,  169. 

The  equitable  doctrine  of  notice,  160. 

Of  the  obligation  to  see  trusts  performed,  169. 

Difficult  rules  of  construction,  169. 

Conflicting  and  erroneous  decisions,  160. 
How  to  be  diminished,  170.  176. 
Most  of  the  causes  of  insecurity  will  be  removed  by  a  General 

Register,  218. 

Insolvent  Acts : 
Provision  of,  which  avoids  securities  is  a  cause  of  the  insecurity 

of  titles,  169. 
Evidence  rendered  necessary  by  the  inconvenient  rules  of,  when 

estates  have  been  sold  under  them,  188. 

Interests.    See  Ettaies, 
New  and  anomalous,  created  by  Acts  of  Parliament,  G6, 

Intestacy.  See  Descent. 
But  rarely  happens,  24. 
Provisions  in  case  of,  24,  25. 

Intrusion  : 
Explained,  86. 
Limitation  of  writ  of,  88. 

Issue  : 

Difference  between  the  construction  of. 

When  a  word  of  purchase  or  limitation,  329. 

And  ot  heirs  of  the  body,  330,  331. 

Might  have  the  same  meaning  as  heirs  of  tJie  hody^  343.  357. 

Joint  Tenant  : 

Difficulties  created  by  estates  in  joint  tenancy,  46. 
Require  a  circuitous  mode  of  vesting  personal  property  in 
new  and  continuing  trustees,  46. 
And  in  new  and  continuing  assignees  of  a  bankrupt,  46. 
Might  be  remedied  ' 

By  allowing  tenants  in  common  to  declare  themselves  to  be 

joint  tenants,  47. 
Or  allowing  a  person  to  assign  to  himself  and  another,  47. 
Might  not  be  implied,  except  in  the  case  of  trustees,  47. 

Intention  would  be  better  effected  by  implying  a  tenancy 
in  common,  343.  357,  358. 
A  gift  to  several,  and  the  heirs  of  their  bodies,  might  give 
the  survivor  an  estate  tail,  instead  of  giving  several  inherit- 
ances, 357. 

Jointure: 

Laws  respecting,  might  be  amended,  xxiii. 
As  a  bar  of  dower,  would  be  rendered  unnecessary,  if  dower 
were  confined  to  cases  of  intestacy,  70.  xxiii. 
Powers  of  distress  and  entry  might  be  made  incident  to,  140. 

Judgments.     See  Incumbrances,  Register, 
Necessary  searches  for,  181  to  187. 
Difficulties  occasioned  by  them,  182. 

Inconveniences  in  consequence  of  the  want  of  any  description 
of  the  parties  in,  182.265. 
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Should  not  be  liens  until  execution,  264. 

Or  if  registered  should  be  revived  every  ten  years,  264. 
Statute  4  W.  III.  c.  16,  is  useless  with  respect  to,  216. 
Cannot  be  reversed  by  writ  of  error  after  twenty  years,  91. 

Kino.     See  Crown, 

Law  Books.     See  Reports, 
Could  not  be  altogetner  got  rid  of,  14. 
Do  not  create  a  great  inconvenience,  15. 

Law,  Courts  OF.    See  Decisiont. 
Have  no  means  of  ascertaining  when  trusts  may  have  been 
satisfied,  36. 

Laws  of  Real  Profbrty  : 
Are  constantly  changing,  14. 
Present 
System  of,  does  not  require  fundamental  alteration,  3,  4. 
Great  advantages  of,  4,  5. 
Objections  to,  8. 

Great  good  might  be  effected  by  correcting  partial  defects,  8. 
Branches  of  which  cannot  be  abolished,  6. 
Which  are  not  noticed,  385. 
Which  are  scarcely  alluded  to,  386. 
New.    See  Improvement ,  Retrospective. 
Difficulty  of  framing  them,  5.  386. 
Declaratory  laws  should  be  avoided,  15. 
Should  not  be  retrospective,  except  in  a  few  cases  of  mis- 
take, 16. 

Landlord  and  Tenant  : 

Laws  relating  to,  should  be  investigated,  44. 

Lay  Impropriators.    See  Tithes, 

Leases  : 
Some  regulations  are  necessary  respecting  the  making  of,  by 
persons  who  have  partial  interests,  ecclesiastical  bodies, 
&c.  44. 
Of  copyholds  should  be  valid  with  the  licence  of  a  Lord  de 

facto,  31. 
At  a  valuable  rent  should  not  prevent  the  operation  of  the 

Statute  of  Limitations,  109. 
Are  excepted  out  of  the  local  register  acts  when  at  a  rack 
rent,  233. 

Should  be  registered  if  they  become  valuable,  233. 
Or  for  terms  not  exceeding  twenty -one  years,   when  the 
possession  goes  along  with  the  lease,  233. 
Should  be  registered,  233. 

Leasehold  Estates  renewable.    See  Title, 

Leasing,  Power  of.   See  Appointment,  Incidents^  Retrospectitfe. 

Lease  and  Release: 

Is  well  understood,  and  it  maybe  thought  advisable  to  continue 
its  operation,  135. 
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Leaae  for  a  year  might  be  declared  unnecessary,  33. 

It  should  not  be  necessary  to  recite  it,  as  in  Ireland,  136. 
It  might  be  implied  when  necessary,  135. 

An  innocent  conveyance,  20. 

A  secret  mode  of  conveyance,  207. 

Since  the  introduction  of  it  there  have  been  no  means  of  ascer- 
taining the  safety  of  titles,  207. 

Legal  Estate  : 
When  in  trustees.     See  Trustees. 

Licences : 
For  leases  of  manors.     See  Copyholds,  Lords  of  Manors, 
Relating  to  real  property 
Should  be  required  to  be  in  writing,  134. 

Light,  Right  op: 
A  grant  presumed  after  twenty  years,  83. 

Limitation  of  Action  and  Suit.     See  Crown,  Church,  Copy- 
holder, Prescription, 
Present  laws  of,  79. 
One  of  the  causes  of  the  length  of  abstracts,  169.  184. 
Ixxiv. 
But  not  to  so  ^eat  an  extent  as  might  be  supposed,  184. 
Ixxvii.  Ixxviii, 
Other  inconveniences  of  the  present  laws,  Ixxiv. 
Require  amendment,  79. 
Twenty  years  is  the  usual  period  of  limitation,  79. 

Exceptions  to  it  are  not  founded  on  just  reasons,  79.  97. 
101.  Ixxiv. 
As  to  rights  of  entry,  81 . 
Are  limited  to  twenty  years,  85. 

May  be  sooner  barred.     See  Descent  Cast,  Discontinu- 
ance, Warranty,  Nonclaim,  82. 
Except  in  cases  of  disabilities.     See  Disabilities. 
When  ten  years  are  allowed  after  the  disability  has 
ceased,  85. 
Period  of  twenty  years  is  to  be  computed, - 

As  to  future  rights,  from  their  coming  into  posses- 
sion, 85. 
As  to  present  rights,   from   the  commencement  of 
adverse  possession,  85.     See  Adverse  Possession, 
As  to  real  actions,  they  are  limited,  88. 
Formedons  like  rights  of  entry,  88. 
On  seisin  of  claimant  to  thirty  years,  89. 
Possessory  actions  on  seisin  of  ancestor  to  fifty  years, 
89. 
Writs  of  intrusion  it  w^ould  seem  to  thirty  years  from 
the  seisin  of  the  person  who  created  the  remainder, 
89. 
Droitural  actions  in  seisin  of  ancestor  to  sixty  years,  89. 
As  to  rights  of  the  Crown.     See  Crown, 
As  to  fines  and  recoveries.     See  Fines  and  Recoveries, 
As  to  judgments.     See  Judgments, 
As  to  prescription.    See  Prescription, 
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Do  not  extend  to 
Corporations  aggregate,  91. 
Ecclesiastical  persons,  colleges,  and  hospitals,  91. 
Tithes  in  lay  hands,  91. 
Advowsons,  91. 

Actions  for  dower,  escheat,  or  waste,  91. 
Casual  rights,  92. 

Some  cases  in  which  the  want  of  any  limitation  is  supplied 
by  presumptions  of  releases  or  grants  after  twenty 
years,  92. 
Rents  created  or  reserved  by  deed,  92. 
Annuities,  legacies,  and  specialties,  98. 
Rights  of  way,  water,  and  light,  93. 
Markets,  tolls,  93. 
Estates  vested  in  trustees,  94. 

Even  in  cases  between  a  vendor  and  purchaser,  94. 
As  to  equitable  claims,  they  are  limited 
To  twenty  years,  in  analogy  to  the  usual  period,  94, 95. 
With  the  like  exceptions  for  disabilities 
In  mortgages  and  constructive  trusts,  95. 
In  cases  of  fraud  from  the  time  of  discovery,  95. 
Except  expressed  trusts,  95. 

Rights  of  creditors,  or  bodies,  95. 
the  public,  96. 
Small  proportion  of  cases  in  which  rights  are  barred  within 
twenty  years,  or  any  remedies  can  be  enforced  after  that 
time,  96.  100,  101.  Ixxxvi. 
Old  dormant  rights  injure  other  parties,  while  they  do  not 
benefit  claimants,  Ixxvii. 
Claims  which  could  not  be  enforced  may  be  objections  to 
titles,  Ixxvi. 
Put  vendors  to  great  expense,  or  leave  them  at  the  mercy 
of  purchasers,  Ixxvi. 
Shortening  the  time  of  limitation  in  the  few  cases  in  which 
it  extends  beyond  the  ordinary  period  would  do  but  little 
injustice  and  great  good,  Ixxvi. 
Bars  vrithin  twenty  years  should  be  abolished,  105.  Ixxiv. 
Ixxx.  Ixxxi. 
Absolute  possession  for  a  certain  time  is  the  only  rational 

foundation  for  a  bar,  Iv. 
Amendments  proposed. 

An  uniform  period  of  limitation,  102.  Ixxiv.  Ixxix. 
Twenty  years  to  be  preferred,  102.  Ixxxv. 
No  secx)nd  remedy  is  necessary,  102.  Ixxx. 
Time  should  be  computed  as  to  present  rights  in  a  more 
certain  mode  than  from  adverse  possession  >  103. 
Proposed  to  be  computed  from  possession  or  receipt  of 
rents,  104. 
Acknowledgment  of  right  in  writing  to  party  or  his 
agent,  or  any  one  claiming  under  him  should  pre- 
vent  the  bar,  105.  xciii.  xciv. 
No  further  time  should  be  allowed  in  the  cases  of — 
Possession  by  a  joint  owner,  106. 
Possession  by  a  remote  heir,  107. 
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Possession  under  a  lease  at  a  valuable  rent,  109.  xci^ 
Such  rule  cannot  apply  where  the  rent  is  nominal, 

110.  xci. 
£.20  per  annum  might  be  considered  a  valuable 

rent,  110.  xcii. 
The  case  of  every  tenement  must  be  considered 
separately,  110.  xcii. 
Successive  rights,  110. 
Savings  for  disabilities  should  be  diminished,  108.  xcii. 

See  Disabilities, 
Whole  period  to  which  they  shall  extend  might  be 
limited,  108.  xcii. 
Protection  on  accoimt  of  them  is  at  present  far 

from  complete,  108. 
Thirty  years  proposed  as  a  limitation,  109.  xcii. 
No  period  sufficiently  short  to  be  useful  can  be  fixed  for 
making  mere  enjoyment  give  a  title,  because  re- 
mainders after  life  estates  must  take  effect,  xciii. 
Remainders  and  reversions  after  estates  tail  should  be 
barred. 
When  the  persons  entitled  under  the  estate  tail  are 
barred  by  time,  114.  151.  Ixxiii. 
The  time  having  commenced  against  the  issue  might 

run  on,  Ixxiii. 
The  same  rule  ought  to  apply  to  base  fees,  Ixxiii. 
When  a  base  fee  has  been  created  and  enjoyed  in 

possession  for  twenty  years,  116.  Ixxiii. 
No  injustice  in  barring  them,  116. 
These  provisions  belong  to  the  subject  of  limitations, 
Ixxix. 
Should  be  extended  to  most  of  the  persons  and  estates  not 
included  in  the  present  Statutes. 
Church  property  of  sole  corporations  should  be  limited 
to  a  period  of  twenty  years  and  three  incumbencies. 
See  Church  Property,  121.  civ. 
Advowsons  should  be  limited  to  a  like  period.     See 
Advowscuy  123.  c. 
The  usual  period  should  extend  to,  123. 

Corporations  aggregate,  whether  ecclesiastical  or  civil, 

123. 
Tithes  in  lay  hands,  123.  ci.  cii.  ciii. 
All  rents,  124.  xcv. 
And  the  remedies  for  arrears  should  be  limited  to  six 
years,  124.  xcv. 
All  actions,  prescriptions^  and  rights  capable  of  con- 
tinual enjoyment,  123.  xcv. 
The  cases  now  supplied  b^  presumptions,  123. 
Equitable  rights,  124.  xciii. 
Includingcestuique  trusts  when  barred  by  trustees,  124. 
Bodies  of  creditors,  &c.,  126.  ' 
The  only  exceptions  should  be 
Casual  rights,  123. 
Estates  vested  in  trustees,  124* 
Sketch  of  provisions  for  regulating  the  limitation  of  actions  and 
suits,  126. 
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LivBRY  ofSbisin: 
Explained,  20. 
Secured  the  notoriety  of  transfers  of  real  property,  206. 

Litigation  : 

Would  be  prevented  by  a  general  register,  220. 
Expenses  of  it  when  necessary  would  be  diminished  by  a  re- 
grister,  220. 

Long,  Mr.  : 

His  observations  cited,  75. 

Lords  of  Manors.     See  Copyholds,  Manors. 
Might  be  empowered, 

Although  only  tenant  for  life,  or  Lord  de  facte. 
To  enfranchise,  20. 

To  grant  licences  for  farming  and  buOding  leases,  31.  xvii. 
To  make  valid  agreements  with  copyl^olders  for  distin- 
guishing copyhold  land  from  freehold,  31. 
To  make  composition  for  future  heriots  and  fines,  31.  xvii. 
Might  be  compelled  to  accept  a  limited  composition  for  heriots, 
32.  xvii. 

Lunatics.    See  Disabilities. 

Maintbnancb.    See  Champerty, 

Manors.     See  Copyholds,  Lands, 

Boundaries  of,  snoiild  be  ascertained,  19. 
Demesnes,  although  conveyed,   might  still  be   held  of  the 
manor,  xv. 

Marketable: 

Some  titles  are  not,  although  safe,  169. 
Causes  of  titles  not  being  marketable,  169. 
Want  of  evidence,  160. 

See  Pedigree, 
Of  judgments,  182,  183. 
Some  titles  are,  which  are  not  safe,  169. 
These  evils  might  be  remedied  by  a  general  register,  170. 

Marriage.     See  Curtesy,  Dower. 
Married  Women.     See  Husband,  Dower. 
Their  estates  and  interests  can  only  be  barred  or  released  by 

fine,  145. 
Might  be  empowered 
To  convey  or  release  any  estate  or  interest  by  a  deed,  146.  li. 
Care  should  be  taken  that  they  understand  the  effect  of  the 

deeds,  and  consent  to  them,  146. 
With  a  private  examination,  146.  li.  lii. 
The  present  mode  of  examination  should  not  be  con- 
tinued, 146.  lii. 
Examiners  should  be  ofiicial  persons  or  Commissioners, 
146.  lii. 
Commissioners    should  be  appointed  by  the    Lord 

Chancellor,  and  be  responsible,  lii. 
Masters  in  Chancery,  with  others,  might  be  Commis- 
sioners in  London,  lii.  liii. 
An  examination  by  one  Commissioner  would  be  suffi- 
cient, liii. 
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Examination  might  be  certified  by  indoraement  on  the 
deed,  signed  and  witnesfled,  and  it  might  be  regis- 
tered, Im. 
Seal  of  office,  if  there  are  several  Commisioners,  is 

not  a  preferable  proof  of  authenticity,  liii. 
Signature  of  Commissioners  might  be  examined  at  a 
register  office,  liii. 
Examination  might  be  dispensed  with  when  the  wife  is  a 
trustee,  without  any  interest,  liii.  liy. 
The  consent  of  the  husband  should  be  required,  unless  he 
is  incapable  of  giving  it,  li. 
Similar  power  might  be  given  with  respect  to  lands  held  in 
ancient  demesne,  reversionary  and  contingent  interests, 
and  equitable  interests  in  copyholds,  32.  147. 
It  is  desirable  that  a  similar  power  should  be  given  with 
respect  to  reversionary  interests  in  chattels,  167  n. 
Sketch  of  provisions  for  efiecting  amendments  with  respect  to 

the  conveyance  of  interests  of  married  women,  156. 
Separate  powers  of,  should  not  be  extended,  74. 

Memorials.    See  Register, 
The  registry  of,  is  not  so  advantageous  as  that  of  enrolment  at 
lengSi,  236. 

Merger: 

Described,  61,62. 

Extinguishment  described,  64. 

Their  frequent  ii^ustice,  62. 

Circuitous  contrivances  to  prevent  them,  65. 
Should  be  abolished,  65. 

Merivale,  Mr.  : 

His  letter  to  Mr.  Courtenay  cited,  134.  813.  380. 

Miller,  Mr.  : 

His  book  on  the  Civil  Law  of  England,  2. 
Cited,  212.  216.  225.  306.  313.  368.  380.  384. 

Money: 
To  be  laid  out  in  land  and  entailed. 

The  entail  should  be  capable  of  being  barred  by  deed,  151. 
Where  a  party  dealing  with  a  trustee  is  bound  to  see  to  the 

application  of  it,  xlvi. 
Receipt  of  trustees  should  be  discharges  for.     See  Trustees, 

Mortgages.    See  Register, 

An  extensive  subject  for  improvement,  44. 
Perhaps  a  charge  might  be  substituted  for,  45. 
Often  fraudulently  suppressed,  169. 

Instances,  198  to  200. 
Act  for  preventing  clandestine  mortgages  is  ineffectual  and 

unjust,  216. 
Money  would  be  obtained  upon,  with  less  difficulty,  and  at  a 

lower  rate  of  interest,  if  a  general  register  were  established, 

290. 

NONCLAIM  : 

After  a  fine,  with  proclamations,  bars  a  right  in  five  years,  84. 
146. 
Except  in  cases  of  disabilities. 

See  Disabilities. 
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Such  bar  but  seldom  takes  effect,  97. 

Does  not  apply  to  copyholds  or  leaseholds,  unless  the  free- 
hold be  divested,  97. 
Does  not  take  effect  if  Ihe  fine  be  levied  by  tenant  for  years, 
mortgagor,  mor^agee,  trustee,  or  cestuique  trust,  07. 
Nor  unless  the  freehold  has  been  divested,  97. 
Or  the  fine  be  levied  by  tenant  for  life,  ^, 
Its  operation  is  uigust,  164. 
Should  be  abolished,  152.  liv.  Iv. 
A  general  register  would  remove  every  pretence  for  it,  Iv. 

Notice.    See  Equity  CourU  of. 
What  amounts  to,  172.  181.  266.  307.  310. 
Doctrine  of. 
Is  a  cause  of  the  insecurity  of  titles,  169.  306. 

safe  titles  being  unmarketable,  306. 

the  length  of  abstracts,  172.  308. 

the  expense  and  delay  attending  alienation, 

171.  181. 
litigation,  308.  . 
Has  repealed  the  objects  of  the  local  register  Acts,  230. 

Act  for  docketing  judgments, 
230. 
Is  not  allowed  to  defeat  a  title  of  registry  in  Ireland,  231. 

in  France,  232. 
Uncertainty  and  other  ofaiections  occasioned  by  it,  227. 
Depends  upon  doubtfiil  evidence,  308. 
May  be  alleged  and  supported  by  perjury,  307. 
There  is  no  good  reason  why  it  should  be  more  binding  than 

a  parol  contract,  5230. 
Injustice  of  notice  given  by  conditions  of  sale,  310. 
Its  effects  are  the  cause  of  one  of  the  objections  to  a  general 
register,  195. 
Should  be  abolished,  309« 
If  a  general  register  were  established,  nothing  should  be  notice 

but  what  appeared  by  it,  309. 
And  the  register  should  be  notice,  309. 

Except  of  documents  more  ancient  than  the  period  of  limita- 
tion, 309,  n. 

Notoriety  : 
'  Was  formerly  considered  necessary  to  every  conveyance,  205. 

Secured  by  livery  of  seisin,  or  enrolment,  205. 
The  want  of  it  is  a  great  cause  of  the  insecurity  of  titles,  212, 
213. 

Objections  to  Titles.    See  Titles. 
Occupancy.    See  Estates  pur  autre  vie. 

Official  Copies.     See  Attested  Copies, 
Of  wills,  are  carelessly  made,  180. 

Officer,  Public  : 

Might  be  appointed  to  protect  the  interests  of  absent  and  incoin- 
petent  persons, 
In  actions  and  suits  for  rights  not  in  possession,   Ixxxii. 
Ixxxiii. 

See  Rights, 
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In  the  exercise  of  powers  giren  to  a  Court  of  Eqaity,  90* 
Then  Courts  of  Equity  might  be  intrusted  witii  the  powers 
exercised  by  Parliament  in  granting  Estate  Bills,  161. 
Where  no  trustees  are  appointed  by  setUement  or  will,  might 
gire  such  consent,  or  exercise  such  powers  as  might  be 
necessary,  if  powers  were  made  legal  incidents,  141. 
Snperintendnit  of  a  Register  Office  would  be  a  proper  person, 
30. 

Offices.    See  ChmpenMotion, 

In  which  proceedings  for  fines  and  recoveries  must  be  passed, 
146. 

Ouster.    See  Adoerse  Posseuionf  Limitatian  of  Action^ 

Parcels.    See  Register  Indexes. 

Want  of  eyidence  of  the  identity  of,  is  one  of  the  most  frequent 
objections  to  titles,  178. 
And  is  one  of  the  greatest  causes  of  expense  and  delay 

attending  the  alienation  of  estates,  177. 
Nature  of  such  evidence,  178.  200,  201. 
Difficulty  of  procuring  it,  177,  178. 
Cases  of  fraud  committed  in  consequence  of,  178.  200. 
Power  to  make  a  valid  division  of  copyhold  from  freehold, 

should  be  nven  to  Lord  of  the  Manor,  de  facto,  31. 
If  a  register  be  established,  evidence  might  be  preserved,  185. 
Indexes  might  be  made,  referring  to  the  difierent  estates, 
287. 

Parliament  : 
Proceedings  in, 
Respecting  a  General  Register,  211.  214. 
Respecting  Local  Registers,  214. 
Ineffectual  provisions  to  prevent  the  evils  occasioned  by  the 
want  of  a  Register,  216. 
Acts  to  prevent  clandestine  mortgages,  216. 
to  require  judgments  to  be  docketed,  216. 
annuities  to  be  enrolled,  217. 
conveyances,  under  the  Bankrupt  and  Land- 
tax  Redemption  Acts,  to  be  enrolled,  217. 

Parish  Registers  of  Baptism,  &c.     See  Register^  Pedigree, 
Are  very  defective,  209. 
Of  baptism : 

Do  not  include  Dissenters,  260. 
Do  not  always  state  the  time  of  birth,  260. 
Do  not  refer  to  the  place  of  marriage,  or  state  the  maiden 
name  of  the  mother,  260. 
Of  marria^: 

Do  not  include  Quakers  and  Jews,  260. 
Do  not  describe  the  parties,  or  refer  to  their  places  of  bap- 
tism, 260. 
Of  burials: 

Do  not  include  Dissenters,  270. 

Do  not  state  the  time  of  death,  270. 

Do  not  refer  to  places  of  baptism  or  marriage,  270. 
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Are  carelessly  kept,  aod  the  MiDigfers  are  not  suflicieiitly 

responsible,  270. 
Duplicate  is  sent  to  the  office  of  the  registrar  of  the  diocese, 

270. 
Amendments  sng^gested : 

In  the  Bill  prepared  by  the  Commission  at  the  time  of  the 
Commonwealth,  it  was  proposed  to  appoint  a  parish 
officer,  called  a  registrar,  271. 
No  better  mode  can  he  suggested,  271. 
The  duty  cannot  be  impo^  upon  the  Minister,  if  Dis- 
senters are  to  be  included,  271. 
Penalties  might  be  imposed  upon  householders  who  did 
not  give  notice  of  a  birth  or  death,  271. 
In  the  register 
Of  bir&s,  271. 
The  time  of  birth  and  place  of  marriage  might  be  men- 
tioned, and  whether  the  child  is  the  first,  second,  &c. 
271. 
Of  marriages  and  burials,  271. 
The  parties  might  be  fiilly  described,  and  their  places  of 
baptism  might  be  mentioned,  271. 
A  funeral  certificate  might  be  given  by  a  relation,  272. 
Statements  in  it  should  not  be  conclusive  evidence,  273. 
Duplicates  should  be  sent  to  the  Register  Office,  273. 
Indexes  should  be  made  to  them,  273. 

Partition  : 
Laws  respecting,  require  improvement,  46. 

Pedigrees  : 
Want  of  satisfactory  evidence  of,  is  a  cause  of  the  insecurity  of 
titles, 
And  renders  safe  titles  unmarketable,  267,  268. 
The  difficulty  of  procuring  evidence  of,  is  a  cause  of  expense 

and  delay  in  the  alienation  of  estates,  168.  179. 
Nature  of  die  evidence,  178, 179. 

Difficulty  of  proving  the  number  or  seniority  of  children,  or 

failure  of  issue  of  a  deceased  person,  270. 
Such  evidence  was  formerly  supplied  by  the  Herald's  visi- 
tations, 270. 
A  title  by  descent,  which  ought  to  be  the  best,  is  often  ren- 
dered objectionable  for  want  of  proper  evidence  of  pedigree, 
267,268. 
Evidence  of  pedigrees  might  be  preserved  at  a  Register  Office, 

170.  186. 
Pedigrees  might  be  registered,  273. 
But  they  should  have  no  greater  autliority  than  any  other 
writing  under  the  hands  of  the  parties  by  whom  they  are 
signed,  277. 
After  some  years,  they  would  be  satisfactory  to  purchasers, 
although  not  perfect  eridence,  273. 
If  the  evidence  of  a  pedigree  were  piade  perfect,  no  flaw  in  the 
title  could  be  made,  274. 
If  it  were  false,  the  register  would  enable  the  right  owner  to 
recover,  274. 
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Perpetuities,  Rule  against  : 

Prevents  the  creation  of  future  interests,  unless  they  are  liable 
to  be  barred  by  a  recovery,  or  must  take  effect  within  a 
life  or  lives  in  being,  and  twenty-one  years  with  periods 
of  gestation,  51.  xxviii. 
Doubt  whether  the  term  must  depend  on  a  minority,  51. 
Some  term  in  gross  must  be  allowed,  xxviii.  xxix. 
The  limit  should  be  further  restricted,  51. 

Number  of  lives  might  be  limited  to  three,  exclusively  of  the 

tenants  for  life,  51.  xxix. 
No  estate  should  be  made  determinable  by  any  event  not 
within  the  limits  of  the  rule,  51.  xxix. 
Rents  should  not  be  allowed  to  commence  after  the  limit 

of  the  rule,  52.  xxx. 
Trusts  of  long  terms  for  preventing  building,  &c.  should  be 

reg^ulated,  53.  xxx. 
Condition  to  take  name  and  arms  should  be  considered, 

53.  xxx. 
Conditions  should  not  defeat  an  estate  beyond  the  extent 
of  the  rule,  44. 
The  limit  should  in  a  few  cases  be  extended,  52. 

Powers  of  leasing,  sale,  and  exchange,  enfranchisement  and 
partition,  should  be  valid  during  the  existence  of  a  set- 
tlement, and  the  minorities  of  persons  entitled,  52.  xxxi. 
This  provision  should  be  made  retrospective,  xxxi. 
Provisions  for  applying  and  accumulating  rents  during  the 
'  minorities  of  persons  entitied,  should  be  valid,  52.  xxxi. 

Difference  between  the  application  of  the  rule,  and  the  con- 
struction of  the  Thellusson  Act,  52. 
Will  require  much  consideration,  xxix. 

Powers.     See  IneiderUf,  Copjfholdty  Etrfranehistmenti,  Future 
IiUeresitf  Distresi. 
A  species  of  future  uses  and  executory  devises,  57. 
Difficulties  attending  them,  58. 
Divisions  of,  58. 
Some  called  simply  collateral  cannot  be  released,  58. 

Should  be  capable  of  being  released  by  deed,  58.  153. 
xxxvi. 
Except  where  in  the  nature  of  trusts,  58.  153.  xxxvii. 
Of  appointing  money    among  children  is  not  a  trust, 
xxxvii. 

See  Hotchpot, 
Are  destroyed  contrary  to  the  intention,  58. 

Circuitous  means  of  preventing  such  destruction,  59. 
Should  not  be  destroyed  without  a  clear  intention,  59. 


Should  not  be  destroyed  where  tenant  for  life  joins  to  bar  an 
entail,  152. 
Execution  of: 
May  be  by  a  mere  writing,  59. 

Various  solemnities  are  therefore  required,  59. 
Titles  are  often  objectionable  on  account  of  questions  whe- 
ther they  have  been  complied  with,  59. 
They  require  the  same  protection  as  other  deeds  and  wills, 

69. 

A2 
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They  should  be  required  to  be  executed  like  a  deed  or  a 
will,  xxxviii.  xxxix. 
Other  formalitiea  would  then  seldom  be  required,  50. 
Other  formalities  mig^ht  still  be  prescribed,  50.  xxxix. 
Should  be  valid  if  proved,  although  not  expressed  in  the 
attestation,  00. 

See  PrestoHy  Mr.    AppouUmeiU. 
An  option  to  execute  in  a  form  prescribed  by  the  deed,  or 
anoihet  specified  by  Act  of  Parliament  would  be  incon- 
venient, xxxix.  xl. 
Might  be  given  in  settlements  and  wills  as  legal  incidents,  141. 

See  Incidents, 
Questions  depending  on  the  construction  of  powers  would 
be  thereby  prevented,  142. 
To  enfranchise.    See  Ei^fvnMsement, 
To  appoint  new  trustees.     See  TVusteet. 
Of  distribution  should  authorize  an  exclusive  appointment, 

unless  the  smallest  share  has  been  specified,  00,  01. 
Of  leasing  might  include  powers   to  make  contracts,    xli. 
xlii. 
And  to  apportion  rents,  or  accept  surrenders  and  grant 
separate  leases,  xliii.  xliv. 

Prescription  : 

Depends  on  the  presumption  of  a  grant,  00. 
iSoes  not  extend  to  any  right  which  must  have  been  created 
since  the  time  of  legal  memory,  the  reign  of  Richard  I. 
00. 
Unreasonableness  of  this  rule,  117.  ciii. 
Limitation  of  action  for  rights  depending  upon,  by  Statute  of 
Limitations. 
To  sixty  years  as  to  incorporeal  hereditaments,  of  which 
seisin  must  be  alleged,  and  which  are  capable  of  conti- 
nual enjoyment,  00. 
Except  when  claimed  by  a  que  estate,  or  in  discharge, 
01. 
Amendments  proposed : 

Time  of  legal  memory  to  be  abolished,  117.  xcv.  xcix. 
Should  depend  upon  presumption  arising  from  possession  from 
a  certain  time,  117.  xcv. 
The  ordinary  period  of  limitation  would  be  sufikient  for 

rights  of  continual  enjoyment,  117.  xcv. 
But  evidence  of  the  creation  of  the  grant  should  not  be 
excluded,  117.  xcviLxcviii. 
It  should  also  be  open  to  inquiry,  whether  from  the  state  of 
the  title  a  gprant  could  have  been  made,  xcvi. 
The  onus  probandi  should  be  on  the  party  who  contends 

that  a  g^nt  could  not  have  been  made,  xcvi. 
The  necessity  of  pleading  a  particular  grant  should  be  abo- 
lished, and  it  should  be  sufficient  to  plead  possession, 
and  that  no  grant  could  be  found,  xcvi. 
The  same  rules  should  apply 

To  prc^ts  k  prendre  and  easements,  xcvi. 
Where  the  claim  is  b^  custom,  xxviii. 
To  prescriptive   obligations   of   constant   occurrence, 
xxviii. 
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Compositions  for  tithes  should  be  valid,  although  created 
since  Richard  I.,  if  proved  to  have  been  acted  upon 
during  the  period  of  limitation,  and  the  creation  cannot 
be  shown,  117. 
Modus  acted  upon  during  the  period  of  limitation  should 
be  valid,  notwithstanding  objections,  ciii. 
If  sufficiently  certain,  ciii. 
Rankness  should  not  be  an  objection,  ciii. 
Only  exception  might  be  casual  rights,  which  should  be  left  to 

a  jury,  xcv. 
Sketch  of  provisions  for  carrying  the  alterations  respecting 
prescription  injto  effect,  126. 

Preston,  Mr.  : 
His  Act,  eo. 
Should  be  made  prospective,  60. 

Presumption: 

Made  to  supply  omissions  in  the  Statutes  of  Limitation,  92. 

Of  the  execution  of  deeds  should  not  be  made,  123.  125. 

Of  the  determination  of  estates  should  be  discontinued,  xxxv. 

XXX  vi. 
Would  be  prevented  by  a  general  register,  220. 

Primogeniture: 

A  convenient  mode  of  descent,  24. 

Private  Acts  : 
Objections  to  the  provisions  contained  in  them,  100. 
Purchases  and  sales  under,  a  cause  of  the  length  of  abstracts, 

177. 
Usual  provisions  contained  in  them  might  be  made  uniform  by 
general  acts,  190. 

Probates  and  Administrations: 

Rules  relating  to,  a  cause  of  expense  and  delay  in  the  aliena- 
tion of  estates,  168.  179. 
They  are  constantly  necessary  for  proving  the  validity  of 
assignments  of  terms  or  charges,  or  middng  new  assign- 
ments of  them,  179. 
Heavy  costs  of,  179. 
Power  of  granting,  originally  belonged  to  the  temporal  courts, 
244. 
Was  assumed  by  the  church,  244. 

Except  in  some  manors  where  it  is  still  retained,  244. 
No  probate  is  required  of  wills  of  real  estate,  242. 

Although  the  proof  and  preservation  of  them  is  of  moi^e 

importance  than  of  wills  of  personalty,  242. 
Questions  relating  to  the  validity  of  wills  should  be  tried  by 

a  jury,  2fi0. 
The  Court  of  Chancery  always  direct  such  a  trial  with 
respect  to  wills  of  real  estate,  259. 
The  same  power  (if  their  jurisdiction  be  continued)  might 
be  given  to  the  Ecclesiastical  Courts,  260. 
Mode  of  granting  might  be  improved  by  a  register,  171. 
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Probates  of  wills  of  real  as  well  as  of  personal  estate  might  be 
granted  bv  public  officers,  and  questions  relating  to  the 
validity  of  wills  might  be  tried  in  die  Common  Law  Courts, 
250. 
Power  of  granting  such  probates  might  be  given  at  least  as 
to  real  estates,  to  the  officers  of  a  register,  or  Conunis- 
sioners,  261. 

Proceedings,  Legal.    See  RegUter, 

Proceedings  in  Parliament.    See  ParUament, 

Protection.     See  Public  Officer, 
Better  protection  is  required  for  the  interests  of  absent  and 
incompetent  persons,  38. 

Proviso  : 
For  cesser  of  a  term. 
Might  be  implied,  xxxv. 
Difficulty  of  ascertaining  when  it  has  taken  effect,  37. 

Purchase  Deeds: 
Manner  in  which  they  might  be  abridged,  138. 

Purchaser.     See   Vendor  and  Purehtuer^  Title,  Conditiang  of 
Sale. 

Rates  and  Assessments  : 
Should  be  made  uniform,  67. 

Real  Actions.     See  Limitation  of  Action, 
Are  almost  obsolete,  81. 
Are  never  brought  where  an  ejectment  can  be  maintained,  80. 

Can  be  brought  in  very  few  other  cases,  99. 
Difficulties  and  expense  of,  80. 
Divided  into  possessory  and  droitural,  88. 
Depend  upon  proof  of  the  seisin  or  receipt  of  the  rents  by  the 

claimant  or  his  ancestor,  88. 
Are  of  no  practical  advantage,  and  occasion  great  inconve- 

ideuces,  102. 
Might  be  abolished  if 

A  simple  form  of  action  were  substituted,  Ixxxi. 

Or  a  uniform  period  of  limitation  were  established,  81. 
And  ejectments  were  improved,  and  other  remedies  given, 
81. 

Receipts: 
Power  to  trustees  to  give,  is  never  omitted  except  by  mistake, 
141.  309. 
Rendered  necessary  by  the  interference  of  equity,  176. 
Recitals  : 
Might  be  shortened  if  a  general  register  were  established. 

Recovery.     See  FineSy  Estates  Tail,  Remainders  trfter  Estates 
Tail.  -^ 

Questions  which  arise  upon  them,  144. 
Objects  of: 

Which  ought  to  be  provided  for,  146. 
To  bar  estates  tail  and  remainders,  146. 
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Reoistbrs,  Prbsbnt  Local: 

Must  be  searched  on  alienation,  183. 

Their  inconvenient  reg^alationa,  183. 

Difficulty  of  making  searches  at,  196. 

Are  thought  to  have  produced  more  eyil  than  good,  196. 

Are  a  canse  of  the  objections  to  a  general  register,  196. 

Rbgistbr,  Gbnbral.    See  Charge,  Pub&e  Officer, 
The  expediency  of,  a  most  important  question,  195. 
Advantages  of. 
The  only  mode  of  rendering  titles  secure,   170.  186*  196. 
218. 
It  would   render  their  safety    a   matter   of  certainty, 

187.  ' 

Cases  in  which  titles  have  been  defeated  for  want  of  a 
register,  196  to  199. 
It  would  prevent  the  fraudulent  suppression  of  deeds,  170. 
218. 
Settlements,  mortgages,  and  incumbrances  are  not  unfire- 

quently  concealed,  200. 
Parts  of  a  title  are  suppressed  when  a  colorable  title  can 

be  shown  without  them,  200. 
A  deed  relatiiu;  to  one  estate  is  sometimes  produced  as 

part  of  the  tide  to  another,  200. 
Suits  for  determining  the  priority  of  charges  in  conse- 

?uence  of  fraudulent  concealments,  frequently  occur  in 
'ourts  of  Equity,  200. 
There  is  at  present  no  adequate  protection  against  such 
frauds,  201  to  204. 
It  would  diminish  the  length  of  deeds,  138. 
It  would  preserve  the  evidence  of  title,  and  aiford  reference 

to  it,  170.  185.  218. 
It  would  secure  simplicity  in  titles,  and  facility  in  proving 

them,  219,  220.  302. 
It  would  reduce  the  expense  and  delay  attending  alienation, 

185.219,220. 
It  would  diminish  the  difficulty  of- obtaining  loans  on  mort- 
gage, 220. 
It  would  increase  the  value  of  real  property,  220. 
It  would  diminish  the  causes  of  litigation,  220. 
It  would  diminish  the  expenses  of  litigation  where  necessary, 

220. 
It  would  prevent  the  loss  of  estates,  and  if  lost  aiford  the 

means  of  recovering  them,  221. 
It  might  be  made  a  repository  for  records,  221. 
It  would  materially  assist  most  of  the  other  improvements  of 
the  laws,  221. 
Is  established  in  most  other  countries,  204. 

Is  found  to  be  beneficial,  204.  211. 
The  want  of  it  has  frequently  engaged  the  attention  of  Parlia- 
ment.    See  Parliament, 
Opinions  in  favour  of  it,  207. 
Opinions  against  it,  218. 
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Objections  to  it. 
Expense: 
Would  not  be  equal  to  other  expenses  which  woold  be 

prevented  by  it,  221. 
Would  be  abundantly  compensated  by  its  advantages,  221. 
Establishment,  221. 
Would  be  but  of  little  more  importance  than  the  present 
register,  enrolment,  and  record  offices,  282. 
Imury  by  the  nesligence  of  agents,  221. 

ffot  of  so  much  consequence  as  negligence  in  the  compli- 
cated 'proceedings  and   inconvenient    seardies,   which 
might  be  rendered  unnecessary  by  it,  222. 
Might  be  avoided  by  considering  tiie  registry  as  part  of 
the  execution  of  the  instrument,  223. 
Disdosure,  221. 
Would  produce  more  advantages  than  evils,  223. 
Would  be  of  little  extent,  223.  225. 

Motives  for  concealment  do  not  deserve  support,  223. 

But  rarely  exist,  223. 
Means  of  concealment  afforded  by  the  regulations  of  the 

local  acts  are  seldom  used,  224. 
There  is  no  inconvenience  in  children  ascertaining  their 

expectancies,  224. 
There  is  no  inconvenience  from  the  disclosure  of  wills 

at  Doctors'  Commons,  226. 
There  is  no  inconvenience  from  the  disclosure  afforded 
by  copyhold  tities,  226. 
Inconsistencies  between  the  assorances  which  may  or 
may  not  be  secret,  226. 
Might,  if  expedient,  be  prevented,  226. 

By  a  conveyance  to  trustees  in  trust  to  sell,  226. 
By  making  the  register  secret,  and  allowing  no  search 
to  be  made. 
Without  a  written  order  from  a  party  entitled,  227. 
Or  J)y  a  solicitor  taking  an  affidavit  that  he  is  employed 

for  such  a  party,  227. 
Or  by  the  officers  of  the  establishment,  227. 
Or  b^  persons  who  might  know  the  number  or  any 
private  mark  on  the  last  deed,  227,  228. 
Confusion : 
Might  be  prevented  by  proper  reg^nlations,  226. 
The  necessity  of  producing  temporary  deeds  is  not  an 
objection,  228. 
Regulations  for,  228. 

Difficulty  of  making,  229. 

Will  require  extensive  inquiries,  220. 

Nothing  should  be  notice  which  does  not  iqipear  on  the 

register,  228.  2d2. 
Rejrister  should  be  notice,  230  to  232. 
Except  of  deeds  more  aQcient  than  the  period  of  linutation, 
309,  n. 
Registry  should  not  alter  the  nature  of  interests,  236. 
Cannot  be  made  retrospective,  236. 

Registry  should  not  be  essential  to  the  validity  of  a  deed,  237. 
But  the  deed  may  not  be  allowed  to  be  given  in  evidence 
until  registered,  238. 
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At  length  to  be  preferred  to  the  registry  of  memorials. 
236. 
Superior  adrsntages  of  registry  at  length,  237. 
Every  document  rating  to  the  title  £ould  be  registered, 
233. 
Except: 
Copyholds,  233. 

Leases  of  them  should  be  registered,  233. 
Leases  at  rack  rent,  233. 

Should  be  registered  if  they  become  yaluable,  234. 
No  lease  unless  at  rack  rent  should  be  excepted, 
233,234. 
No  charge  should  be  valid  unless  it  appear  on  the  Register, 
235. 
Equitable  mortgages,  by  deposit  of  deeds,  should  not  be 
allowed,  234. 
Contracts  might  be  registmred,  236. 
In  some  cases  ought  to  be  registered,  236. 
Or  caveats  might  be  received,  236. 
Priority  should  be  given  to  the  instrument  first  registered, 

237. 
No  time  should  be  limited  for  registry,  238. 
Inconvenience  of  the  limit  under  the  Annuity  Acts,  238. 
The  same  object  might  be  better  attained,  by  receiving 

caveats,  238. 
A  day  or  two  might  intervene  between  the  registry  of  two 

inconsistent  documents,  238. 
Conveyance  from  an  heir  should  not  be  registered,  until 
the  will  or  letters  of  administration  hi^  been  regis- 
tered, 239. 
Difficulty  of  making  a  rule  respecting  wills,  239. 
Criminal  law  must  afford  protection  against  the  conceal- 
ment of  wills,  239. 
A  devisee  is  now  barred  in  five  years,  from  the  death  of 
the  testator,  in  Middlesex,  and  in  three  years,  in  the 
North  Riding  of  Yorkshire,  239. 
Letters  of  administration  afford  the  best  evidence 
intestacy,  239. 
In  what  manner  documents  should  be  authenticated  for  re- 
gistry. 
As  to  deeds : 
Present  requisites  which  are  useless. 
Proof  of  the  execution  by  an  immaterial  party,  240. 
Powers  of  attorney  to  acknowledge  deeds  in  some  West 

India  islands,  210. 
Clause  of  registration  in  Scotland,  240,  241. 
No  evidence  except  the  production  should  be  required, 

241. 
The  criminal  laws  will  protect  against  forgery,  241. 
If  any  other  proof  be  tiiought  necessary,  it  should*  be 
the  same  as  would  be  required  in  a  suit,  241. 
As  to  Wills : 
DiflSculty  of  determining  how  their  authenticity  should  be 
proved,  241. 


INDBX. 

It  IB  extraordinary  that  wills  of  real  estate  are  not  required 
to  be  proved,  ^2. 
The  preservation  of  (hem  is  more  important  than  that  of 
wills  relating  to  personalty,  242. 
It  would  not  be  desirable  to  extend  the  jurisdiction  of  the 

Ecclesiastical  Courts.     See  Eedetiagtical  CourU, 
Probates  and  administrations  might  be  granted  by  Com- 
missioners or  Officers.    See  Probata,  263. 
Wills  might  be  registered  upon  probate  before  the  Regis- 
trar, 261. 
Office  copies  of  wills  proved  in  the  Ecclesiastical  Courts, 
might  be  registered,  263. 
Correctness  of  the  copies  should  be  secured  by  penalties, 
263. 
As  to  Judgments : 

If  they  continue  to  be  liens,  might  be  registered  upon  the 

production  of  office  copies,  2&. 
Should  be  registered  with  respect  to  each  County,  264. 
Registry  of  them  should  be  revived  every  ten  years, 

264. 
Acknowledgment  of  satisfaction  or  discharge  should  be 
registered,  265. 
As  to  Crown  debts : 
If  they  continue  binding  on  purchasers,  should  be  regb- 

tered  by  Government,  120.  265. 
Every  quietus  should  be  registered,  265. 
There  should  also  be  registered : 

Rents  and  reversions  belonging  to  the  Cvown,  if  they  con- 
tinue to  be  binding,  1 19.  265. 
Terriers  of  Ecclesiastical  property,  121 .  265. 
Estates  of  colleges,  hospitals,  and  charities,  265. 
Legal  proceedings,  265. 
They  are  often  registered  under  the  present  local  Acts, 
although  such  registry  is  ineffectual,  266. 
Proceedings   under  the  Bankrupt  and   Insolvent  Acts, 

266. 
Proceedings  in  lunacy  or  escheat,  266. 
Certificates  of  redemption  of  the  land  tax,  267. 
Proceedings  under  Public  Acts,  which  form  part  of  titles, 

267. 
Private  Acts,  267. 
Evidence  of  pedigree,  267. 

See  Pedi^e,  Parish  Register. 
Pedigrees  might  be  registered  at  the  option  of  the  heir, 
273,  274. 
Question  whether  there  should  be  one  Register  Office  in 
London,    or  a    different  office  in   every   County  and 
Riding,  274. 
Advantages  of  each,  274. 
Deeds  and  documents  should  be  deposited  at  the  Register 
Office,  as  the  only  means  of. 
Preserving  evidence  of  them  with  certainty,  275. 
Preventing  questions  respecting  the  custody  of  deeds, 
276. 
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An  official  copy  (if  its  accuracy  be  secured)  might  be  eri- 
dence,  276. 
Wbere  notice  has  been  giren  of  the  production  of  it,  and 
no  counter  notice  has  been  received,  to  produce  the 
originals,  276. 
Duplicates  when  examined  and  indexed,  might  be  evidence 
and  would  render  unnecessary  the  production  of  the 
originals,  276.^ 
A  synopsis  of  every  document  should  be  brought  with  it,  278. 
Might  be  used  as  a  marginal  index  to  ihe  Kegister,  278. 
Regulations  of  the  Office : 
*rhere  might  be  two  departments,  278. 

One  for  ascertaining  the  authenticity  of,  and  entering 

documents,  278. 
The  other  for  registering  and  affording  reference  to 
them,  278. 
The  latter  might  have  as  many  divisions  as  there  are 

Counties  or  Ridings,  278. 
With  another  for  documents  relating  to  more  than  one 

County,  280. 
In  the  same,  or  another  division,  might  be  kept  lists 
of  Crown  debts  and  other  documents  which  must  be 
noticed  without  reference  to  any  County,  279. 
Proposed  regulationsfortheenteringdepartment,  279, 280. 

Sketch  of  entering  Book,  281,  n. 
'    Caveats  might  be  registered  in  the  entering  depart- 
ment, 282. 
No  two  inconmstent  instruments  should  be  registered 
on  the  same  day,  282. 
Proposed  regulations  for  the  other  department,  280. 
In  each  division,  an  entering  Book,  Register  Books, 

and  Indexes,  282. 
Sketch  of  form  of  entering  Book,  282. 
Register  Books,  283. 

Documents  might  be  registered  according  to  their 

nature,  in  different  Books,  283. 
Mode  of  registering  and  references  in  margin,  284, 285. 
Indexes : 

Those  kept  at  the  present  offices  occasion  unneces- 
sary searches,  285. 
Of  names,  286. 

Of  births,  marriages,  and  deaths,  287. 
Of  places,  287. 

Books  should  be  divided  and  subdivided  into 

parishes  and  places,  287. 
A  reference  should  be  made  to  every  estate,  with 
an  account  of  the  documents  relating  to  it,  287. 
Such  an  index  might  be  accomplished,  288. 
Plans  might  be  made  in  each  parish,  or  contained, 

or  referred  to  in  every  deed,  288,  289. 
How  such  an  index  might  be  made,  289  to  291. 
Sketch  of  a  form,  292,  293. 
The  subdivision  of  estates  will  not  create  diffi- 
culty, 295. 
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Reiereiicefl  should  be  indoned  on  deeds  and  documents, 
284. 
Sketch  of  a  form  of  the  indorsements  on  deeds,  294, ». 
Manors,  church  property,  &c.  in  erery  parish  should 

be  stated  in  the  index  of  that  parish,  296. 
In  the  general  diyision,  296. 
Entering  Book,  296. 
Sketch  of  a  form  for,  298. 

A  copy  of  the  synopsis  of  each  deed  mipht  be  sent 
to  be  entered  in  each  of  the  County  divisions,  to 
which  it  relates,  297. 
Index  of  names  only  can  be  made  of  Crown  debts  and 
documents  which  are  to  be  notice  without  reference 
to  a  particular  County,  297. 
Register  and  indexes  would  not  prevent  the  necessity 
of  investigating  tides,  297. 
The  accuracy  of  the  Register  might  be  secured  by  checJ^s, 

278.297. 
Provision  respecting  fees,  &c.  should  be  made,  300. 
Fees  should  be  regulated  ad  valorem,  222. 
Present  stamp  duties  might  be  indudM  in  the  fees  to 
be  paid  for  registry,  905, 
Expense  of  building,  8cc.  might  be  paid  ont  of  the  fees, 
301. 
All  deeds  required  to  be  inroUed,  should  be  made  valid  if 

registered,  901. 
Old  deeds  might  be  registered  in  another  department,  901 . 
Court  of  Chancery  might  compel  old  deeds  to  be  regis- 
tered and  deposited,  301. 
It  would  be  desirable  to  establish  another  office  for  the 
registry  of  assignments,  of  reversionary  interests,  and 
deeds  relating  to  personalty,  901,  n. 
It  would  be  desirable  to  collect  and  arrange,  under  the 
same  roof,  all  the  existing  records  and  enrolments, 
901. 
Many  of  them  are  not  in  safe  custody,  901. 
It  cannot  be  discovered  where  they  are  to  be  found,  901 . 
There  are  not  proper  indexes  to  many  of  them,  302, 903. 

Release.    See  Deeds, 
Rules  of  Construction  respecting,  require  amendment,  915. 
A  release  of  part  should  not  l^  a  release  of  the  whole,  196. 
A  release  should  be  capable  of  being  made  void  by  a  condi- 
tion subsequent,  137. 
Is  often  necessary  to  proVe  that  a  proviso  for  cesser  of  a  term 
has  taken  effect,  97. 

■ 

Remainder.     See    Contingent  Remainder,  Vested   Remmndert 

Rights,  Estates  Tail. 
Explained,  48. 

Depends  on  the  preceding  estate,  49. 
Divested  by  the  eviction  or  tortious  act  of  the  tenant  for  life, 

19. 
Difference  between  vested  and  contingent,  49. 
Difference  between,  and  future  uses  and  executory  devises,  59. 
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Inoonvenience  of  there  being  no  means  for  ascertaining  or 
enforcing,  56,67. 
Remedies  should  be  given  for.     See  Rights. 

Remainders  after  Estates  Tail.    See  Limitation  of  Action, 
Crown^  Pines  and  Recoveries, 
When  the  estate  tail  is  in  possession :~ 

May  now  be  barred  by  tenant  in  tail  by  recovery,  146. 
Should  be  barred  by  deed,  147.  Iviii.  fix. 
Deed  mi^ht  take  effect  at  any  time,  and  not  be  confined  to 
term  time,  162. 

See  Estates  Tail 
When  the  estate  tail  is  in  remainder. 

Cannot  be  barred  without  the  concurrence  of  the  freeholder 
in  possession,  148. 
Freeholder  is  usually  the  father  or  grandfather,  Ixi.  148. 
Remainders  may  be  barred  without  his  consent,  if  the 
freehold  in  possession  be  vested  in  a  trustee  or  mort- 
gagee, or  stranger,  whose  concurrence  may  be  ob- 
tained, 148. 
Should  not  be  barred  without  the  concurrence  of  the 
father,  where  he  has  a  prior  estate  of  freehold,  148.  lix. 
Although  in  remainder,  149.  Ixii. 
Father  if   living  has  almost  invariably  a   preceding 
estate  of  fre^old,  unless  he  has  lost  it  by  impru- 
dence, 148.  bd. 
Nor  without  the  concurrence  of  grandfather,  unde,  or 
possessor  of  a  peerage,  descendible  to  the  tenant 
in  tail,  if  he  have  the  first  beneficial  freehold,  148. 
lix. 
It  is  unnecessary  to  give  the  control  to  females  or 
brothers,  Ix. 
In  other  cases  the  tenant  in  tail  should  be  able  to  bai*  the 
remainders  without  any  control,  160.  lix.  to  Ixiv. 
Father  or  ancestor  who  has  lost  his  estate  for  life, 
should  lose  his  control,  149.  Ixiv.  Iv. 
A  life  estate  is  never  lost  unless  the  party  is  in  em- 
barrassed circumstances,  Ixv. 
Under  a  bankruptcy  it  is,  if  possible,  repur- 
chased, Ixv. 
An  imprudent  father  seldom  scruples  to  satisfy  his 
wants  out  of  the  property  of  his  children,  Ixv. 
Mortgagees,  trustees,  and  strangers,  should  not  have 
&e  control,  148,  140. 
They  have  no  interest  in  the  family,  160.  Ixii. 
They  will  use  it  according  to  caprice  or  enmity, 

160.  Ixii. 
Or  for  extortion,  160.  Ixii. 
Persons  who  purchase  the  estate  of  freehold  should 

not  have  the  control,  149.  Ixiii. 
Such  purchases  are  sometimes  made  with  a  view  to 

extortion,  Ixiii. 
Proper  parental  authority  and  the  welfare  of  the  fa- 
mily, are  the  only  rational  grounds  for  the  control, 
148,  140.  Ixi.  Ixiv. 
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Father  or  ancestor  ngnallv  makes  an  allowance  to  the 
tenant  in  tail  in  remainder  when  it  is  necessary,  Ixiii. 
Tenant  in  tail  in  remainder  must  sometimes  raise  money 
for  his  family,  and  could  not  be  prevented  from 
chargring  his  expectancy,  Ixviii.  bdii. 
A  remainder  in  tail  cannot  be  disposed  of  so  advan- 
tageously as  a  remainder  in  fee,  Ixvi. 
It  is  more  often  dealt  with  improvidently,  Ixvi. 
Settlements  would  not  be  much  oftener  barred  if 
tenant  in  tail  in  remainder  were  allowed  to  bar 
the  remainders  when  there  can  be  no  parental 
control,  Ivii.  Ixv. 
If  any  other  control  be  thought  necessary  it  should 
l>e  given  to  a  public  officer,  or  some  one  who  could 
not  make  it  a  sulgect  of  barter,  Ixviii.  Ixix. 
It  is  unnecessary  to  give  the  person  making  the  setde- 
ment  a  power  of  naming  some  person  who  should 
exercise  the  control,  Ixviii. 
It  might  be  declared,  that  when  the  estate  would  have 
come  into  the  possession  the  deed  might  bar  the  re- 
mainders, Ixx.  Ixxiii. 
The  question,  whether  the  legal  estate  be  vested  in  the 
tenant  to  the  praecipe  is  one  of  the  most  frequent 
causes  of  objections  to  tides,  159.  Ix.  Ixiv. 
It  will  be  equally  difficult  to  determine  who  has  the  first 

beneficial  freehold,  Ix.  Ixiv. 
The  settlement  or  will  would  afibrd  evidence  whether 
any  of  the  ancestors  to  whom  the  control  is  proposed 
to  be  limited  have  an  estate  of  freehold,  Ixiv. 
Where  a  base  fee  has  been  created,  the  tenant  in  tail  should 
still  have  the  power  of  barring  the  remainders,  Ixix. 
Ixx. 
Or  it  might  be  given  to  the  owner  of  the  base  fee,  Ixx. 
Should  not  be  barred  by  tenant  in  tail  after  possibility,  ld2. 
In  the  crown,  unless  for  public  services,  should  be  barrable, 
cix. 

Remedies: 
For  the  recovery  of  estates,  80. 
At  law : 
^ectment,  80. 
Real  actions,  80. 

Action  of  replevin,  debt,  or  covenant,  80. 
In  equity  a  suit,  80. 
Of  remaindermen.    See  Rights* 

Rents : 

Should  be  apportionable,  xlii. 

Reports  of  Cases: 
Publication  of,  should  be  better  regulated,  15. 

Republication.    See  Wills, 

Resulting  Trust  : 

Sometimes  a  passive  trust,  35. 
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Retrospective  Laws  : 
Should  proride  for 
Lands  in  ancient  demesne  converted  into  frank  fee,  16. 
Apportionment  of  allotments  under  different  titles,  16. 
The  want  of  the  word  ''  signed/*  16.     See  Attestalums, 
Appointment  under  powers  of  leasin^r,  sale,  and  exchange, 

not  confined  to  the  period  of  limitation,  16. 
Covenants  to  produce  deeds  which  do  not  run  with  the 
land,  16. 

Reversion.    See  Rentainder. 

Reversionary  Interests  : 

Interference  of  equity  with  respect  to  the  sale  of,  311. 
Only  diminishes  their  value,  311. 

Revocation.    See  Wills. 

Rights: 

Are  incapable  of  alienation,  17. 
Should  he  alienable  by  deed  or  will,  xxvii.  xc. 
Not  in  possession: 
Should  be  capable  of  being  enforced  by  action  or  suit,  56. 
Ixxxi. 
And  without  proving  or  taking  previous  account,  Ixxxii. 
If  legal,  should  be  tried  at  law,  Ixxxii. 
Such  remedies,  should  not  be  binding  on  absent  parties, 
Ixxxii. 
Unless  a  public  officer  were  appointed  to  protect  them, 
Ixxxiii. 
Such  remedies  would  not  be  injurious,  Ixxxiv. 

A  decision  should  be  made,  notwithstanding  the  impossi- 
bility of  obtaining  the  appearance  of  all  proper  parties, 
Ixxxiv. 
Expenses  of,  should  be  borne  by  plaintiflb,  Ixxxiv. 
Would  be  useful,  although  not  binding,  Ixxxv. 
Would  be  satisfactory  to  purchasers,  Ixxxv. 

Rule  in  Shelley's  Case.    See  WiHs, 

Sale  and  Exchange,  Power  of.     See  AppaitUmentf  Retro- 
spective^ Incident, 

Safety  of  Titles.     See  Insecurity. 

Scintilla  Juris  : 

Question  respecting,  is  considered  to  be  settled  in  practice, 
13. 
Might  be  expressly  determined,  xxvi. 

Sealing: 
Cannot  be  discontinued  as  a  form  of  execution,  142. 

Seisin: 
Explained,  19. 

Of  tenant  in  possession  is  seisin  of  remainderman,  49. 
The  whole  fee  simple  is  vested  somewhere,  49. 
Persons  in  possession  should  be  considered  to  have  the  rights 
ful  seisin,  xciv.  xcv. 
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Settlement.    See  Oronst  Remminder$y  Duiress,  Hotchpot^  Aeeu^ 
mulationf  Ineideni, 
The  extent  and  mode  of  settlement  in  this  country  is  generally 

approved,  41.  148. 
By  whom  it  can  be  barred,  147. 

The  usual  effects  of  it  in  preserving  family  estates,  82.  147. 
Are  often  fraudulently  suppressed,  167. 
Form  of,  might  be  abridged,  130. 
Might  be  made  like  wills  to  uses,  without  a  transmutatioii 

of  seisin,  xxvii. 
Enactments  might  render  unnecessary. 
Use  to  grantor  until  marriage,  136. 
Estates  to  trustees  to  preserve,  139. 
Regulations  respecting  waste,  140. 
Powers  of  distress  and  entry,  140. 
The  Hotchpot  clause,  140. 
The  clause  for  accumulation  of  rents,  140. 
The  trusts  of  terms.    See  TVutU, 
The  provisoes  for  cesser  of  terms,  140« 
The  usual  powers.     See  P&wer^  Tneidenty  Tnutees. 
The  mode  in  which  portions  and  jointures  ought  to  be  raised 
might  be  declared  by  a  general  Act,  so  that  there  would 
be  no  occasion  to  do  more  than  insert  the  amount,  141. 
All  such  incidents  and  provisions  must  be  made  liable  to 
any  restrictions  or  qualifications  to  be  contained  in  the 
deed,  141. 

Shifting  Uses.    See  FiOure  Interests^  Perpehtilies. 

Simony : 
Laws  of,  should  be  abolished,  385. 

Socage.    See  Tenure. 

Solicitors  : 

Responsibility  of,  upon  the  investigation  of  a  title,  183. 
Ought  to  be  liberally  remunerated,  384. 
Their  charges  should  be  regulated,  383. 
Conveyancing  is  the  most  profitable  part  of  their  business,  383. 
Their  greatest  emoluments  arise  from  copies,  383. 
Their  charges  are  according  to  lengdi,  383. 
An  uigust  mode  of  payment,  883. 

It  usually  requires  more  skill  and  time  to  make  a  deed 
short  than  to  make  it  long,  383,  384. 
No  other  measure  of  payment  can  at  present  be  shown,  383. 
If  deeds  are  abridged,  otiier  charges  should  be  increased,  385. 
Bills  in  conveyancing  should  be  taxed,  385. 
And  the  charges  regulated  by  the  skill  and  judgment 
required,  385. 
The  increase  in  their  numbers  should  be  checked,  385. 

Son  Tenant  in  tail  in  remainder: 
Cannot  destroy  a  settlement  in  the  lifetime  of  his  father,  4a 

Springing  Uses.    See  Future  Uses,  Perpetuities,  Uses. 
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Stamps  : 
The. greatest  part  of  the  expenses  of  alienation ,  168.  303. 
Should  be  better  regulated,  171. 
The  delay,  expense,  and  insecurity  attending  titles  would  be 
thereby  diminished,  303. 
Are  unjustly  distributed,  303.305. 
Occasion  perplexing  questions,  304. 
Expense  of  taking  the  advice  of  counsel,  304. 
No. officer  at  the  Stamp  Office  can  determine  the  amount  of 

the  stamp  required,  304. 
Question  of  revenue  should  not  inyolye  the  safety  of  titles,  305. 
It  is  one  of  the  advantages  of  copyholds  that  the  title  to  them 
is  not  affected  by  any  question  relating  to  stamps,  viii. 
Nearly  one  hundred  acts  are  in  force  respecting  them,  304. 
Acts  ought  to  be  carefully  consolidated,  305. 
Duties  should  be  of  a  more  simple  description,  305. 
An  officer  should  be  empowered  to  determine  the   proper 

stamps,  306. 
If  a  register  were  established  the  duty  might  be  included  in  the 
charges  for  regfistry,  306. 
Statutes  : 
The  objects  of  them  are  defeated  by  questions  upon  their 

words,  11. 
Of  which  the  construction  has  been  too  strict,  11. 
Of  Uses,  11. 
Of  Wills,  11. 
Respecting  Annuities,  12. 
Which  have  been  repealed  by  Equity.    -See  Equity, 
Statute  of  Frauds,  134. 
Local  Register  Acts,  196.  214. 

Act  for  requiring  Judgments  to  be  Docketed,  216,  217. 
Other  Statutes : 
40  George  III.  c.  98.    (Thellussen  Act)  54. 
Annuity  Act,  11,  12. 
Which  require  amendment : 
Statute  of  Frauds.    See  Agreement. 

Should  be  extended  to  licences,  sales  of  crops,  &c.  134. 
Consolidation  of,  is  desirable,  15. 
What  ought  to  be  repealed : 

Against  Clandestine  Mortgages,  216. 
Statutes  of  Limitation,  126. 
Statutes  relating  to  Fines  and  Recoveries,  156. 
New,  always  lead  to  litigation,  13. 
Successive  Rights.    See  Limitation^ AcUtmSs 

SuoDEN,  Mr.: 

His  letter  to  Mr.  Humphreys,  2. 
Cited,  42.  71.  218.  304. 316.  382. 
His  suggestion  respecting  dower,  7K 
His  bill  respecting  iUusory  appointments,  61. 

rights  of  creditors,  194,  n. 
persons  under  disability,  17.  38. 192, 
His  Annuity  Act,  217. 
His  Treatise  of  Powers,  58.  363. 

His  n.  to  Gilb.  on  Uses,  252. 376. 

/ 
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Suppression.    See  Deeds, 

Surrender,  Presumption  op.    See  Presmnptum,  Assignment 
4^  Terms,  JUmiimtum  of  Action, 

Surrender  and  Admittance  : 
Might  perhaps  be  abolished  as  a  mode  of  conveyancey  3S. 

Tacking  : 
Instances  of  injustice  occasioned  by,  196. 
Suits  respecting  the  priority  of  charges  are  frequent^  200. 

Tenancy  in  common  : 

Might  be  implied  instead  of  a  joint  tenancy,  47.  343.' 357. 

Tenant.    See  Curtesy^  Dower,  EsUUe. 

Tenant  por  Life: 

Might  concur  in  barring  the  intail  without  destroying  his  estate 
forUfe,  152. 

Tenant  to   the  Pracipe.     See  Recovery,  Remaindert  tfier 
Esuaes  Tail. 

Tenant  in  tail  after  Possibility  : 
Should  not  be  able  to  bar  remainders,  152. 

Tenure: 
The  principle  of,  must  be  cofttinued,  7.  18.  V. 

The  subject  of  complaint,  7.  18. 

Inconveniences  of,  might  be  remedied,  8.  S3,  iv. 
Freehold  tenures  which  must  be  continiiedy  18. 

Common  Socage. 

Grand  Seijeanty. 

Frankalmoign. 

Burgage. 
Inconveniences  of  other  tenures,  S3. 
Which  might  be  abolished,  24. 

Gavelkind.    See  Gavelkind. 

Borough  English.    See  Borough  English. 
MThich  might  be   abolialied  where  the  4ea«it  may  commit 
waste,  96. 

Ancient  demesne.    See  Ancient  Demesne. 

Customary  freehold.    See  CMSiemmry  Freehold. 

Copyhold.     See  Copyhold. 

But  not  where  the  lord  is  entiled  to  tinfber  and  vnnes,  27. 
Inconvenieaoet  of,  may  be  diBBonished,  31. 

Term  op  Years.    See  Assignments  sfTerm,  Charge. 

The  only  convenient  mode  at  present  for  securing  charges, 
xxvv. 
The  mode  in  which  money  should  be  raised  under  the  tmsts 
of  any  term  might  be  declared  by  a  general  enaetment,  140. 
The  usual  proviso  for  cesser  might  be  supplied  in  the  same 
manner,  140,  xxxv* 
Should  be  confined  to  payment  at  the  time  appointed, 
XXXV.  xxxvL 
It  is  desirable  that  wills  relating  to  them  should  not  be  under 

the  jurisdiction  of  the  Ecclesisstical  Courts,  242. 
Rules  respecting  representations  to  them  require  amendment, 
263,  and  note. 


INBEX. 
TiMftBR: 

Right  to  cut  might  he  a  legal  incident  to  estates  for  life,  xxxi. 
*Mo  limited  power  can  he  given  without  uncertainty,  except 
hy  requirmg  the  consent  of  trustees,  or  a  pnhbc  officer, 
xxxii. 

Time: 

Whether  any  should  he  limited  lor  registry,  238. 

Tithes.  See  Ckurek  Property,  Preieription,  LimtaHon  of  Action. 
In  lay  hands : 

Are  not  within  the  Statutes  of  Limitation,  94. 
The  laws  respecting  limitation  of  actions  and  suits  should 
extend  to  them,  123.  cL 
Nonpa3rment  for  the  ordinary  period  of  limitation  should 
create  an  exemption,  123;  ci.  cii.  ciii. 
The  party  claiming  tithes  should  prore  payment  within  the 

period  of  limitation,  cii. 
There  is  no  reason  for  any  difference  between  nonpa3rment 

under  a  claim  and  neglect  to  pay,  cii. 
An  acknowledgment  should  take  the  case  out  of  the  statute, 
as  in  the  case  of  a  mortage,  cii. 

Title.     See  Evidence,  Expense,  Insecuritu,  Marketable,  Register^ 
Can  never  at  present  be  considered  to  be  perfectly  safe,  168. 
Causes  of  insecurity  which  it  is  impossible  to  discover,  197 

to  200. 
Might  be  rendered  safe  by  a  General  Register,  187.  219. 
Many  which  ace  safe  are  unmarketable,  109. 
On  account  of  the  difficulty  of  procuring  satisfactory  evidence^ 

168. 
A  title  by  descent,  which  ought  to  be  the  best,  is  often 

unmarketable  for  want  of  evidence  of  pedigree,  268,  269. 
An  estate  which  has  been  long  in  a  family  is  often  objection- 
able, 268. 
Titles  of  renewaUe  leasehold  are  unmarketable,  on  account 
of  the  equitable  doctrine  of  notice,  and  the  impossibility  of 
procuring  the  surrendered  leases,  309. 
Titles  are  sometimes  objectionable  on  account  of  rights  of 
which  the  recovery  is  impossible,  Ixxiv. 
Conditions  of  sale  are  made  for  preventing  objections  on 

account  of  defects,  Ixxiv.  Ixxv. 
Consequences  of  selHng  without  a  previous  examination  of 
the  evidence  of  the  titie,  lxxv>.  Ixxiv. 
Some  which  are  marketable  are  unsafe,  169. 
On  account  of  the  doubtful  evidence  which  must  be  taken, 
167. 
Investigation  of,  is  one  of  1h6  principal  causes  of  the  expense 
and  delay  attending  the  alienation  of  property,  168. 
In  what  manner  investigated,  171. 
Trouble  and  expense  have  increased  and  are  increasing, 
Of  procuring  necessary  evidence,  177.  183. 
Of  making  searches  for  incumbrances,  180. 
Are  now  very  burthensome,  183. 
Would  be  diminished  by  a  General  Register,  219. 
Would  be  strengthened  by  a  General  Register,  219. 


INDEX. 

Rule  that  a  purchaser  shall  not  be  compelled  to  take  a  doubtful 

title  should  be  abolished,  380. 
By  wrong. 

How  gained,  20. 

Should  be  abolished,  22. 
Difference  between  wrongful  and  rightful  titles,  23. 
When  a  perfect  title  is  gained,  23. 
Double,  in  cases  of  enfranchisement  and  exchange  should  be 

rendered  unnecessary,  29*  186. 

Title  Deeds  : 

Custody  of,  does  not  in  all  cases  afford  a  sufficient  security 

against  the  suppression  of  deeds,  201. 
Covenants  to  produce : 
The  want  of  a  covenant  which  runs  with  the.  land  a  common 
objection  to  titles,  194. 
Should  be  made  valid,  16.  193. 

See  Reirospeeitne, 
Give  notice  of  old  deeds,  and  are  one  of  the  causes  of  the 
leiig^h  of  abstracts,  172.  175. 
Might  be  rendered  unnecessary  by  a  General  Register, 
185.  219. 
Suits  respecting  the  custody  of,  would  be  prevented  by  a  General 

Register,  220. 
Deposit  of,  should  not  create  an  equitable  mortgage,  234, 

Tortious  Conveyances: 
Explained,  19,  20. 
But  seldom  take  effect,  21. 
Should  be  abolished,  22.  135.  xxv. 

Trustees.    See  Estates  in  Trustees,  Contingent  Remainders. 
As  to  the  appointment  of: 

Greater  facilities  should  be  given  for  the  appointment  of,  39. 
Power  of  appointing  new  trustees  might  be  given  as  an  inci- 
dent 
To  surviving  or  continuing  trustees,  or  the  personal  repre- 
sentative of  the  last  trustee,  141.  xlviii. 
Or  all  the  retiring  trustees,  xlix. 

But  the  consent  of  the  person  first  beneficially  entitled 
should  be  required,  xlviii.  xlix. 
It  might  be  given  with  respect  to  existing  instruments, 

xlviii. 
In  all  cases  not  provided  for  such  a  power,  it  might  be 
given  to  a  Master  in  Chancery  or  public  Officer, 
xlix. 
It  would  be  desirable  to  invest  it  in  one  Master  or 

Officer,  xlix. 
And  not  require  an  application  to  the  Court,  xlix. 
Appointment  of,  might  vest  the  estate  when  the  vacancy  is 
occasioned  by  death,  xlvii. 
But  not  when  in  consequence  of  resignation  or  incapacity^ 
xlviii. 

Circuitous  mode  of  vesting  estates  for  years  in  new  and 
old  trustees  as  joint  tenants,  46. 
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Cannot  resign  until  others  are  appointed,  unless  the  property 

become  vested  in  a  public  officer,  xlix. 
A  public  trustee  might  be  useful,  39, 
As  to  their  liabilities : 
Usual  clauses  for  their  indemnity  and  reimbursement  have 

no  effect,  xlvi.  xlvii. 
Their  duties  and  liabilities  require  consideration  and  amend- 
ment, 141.  xlvi.  xlvii. 
There   should  be  a  delaratory  enactment  ^ith  respect  to 
them,  141.  xlvii. 
As  to  their  powers.    See  Ineidenis, 
Should  have  power  to  give  effectual  receipts  in  all  cases, 
309. 
Confidence  is  reposed  in  them,  300. 
Real  property  doe^  not  require  more  protection  than  per- 
sonalty, 310. 
As  to  the  estates  vested  in  ; 

Rules  of  construction  in  wills,  for  determining  when  they 
take  or  retain  the  legal  estate,  should  be  amended,  33. 
350. 
The  question  whether  the  legal  estate  be  vested  in  trustees 
is  of  great  importance,  359. 
Should  depend  upon  dear  rules,  359. 
.  The  late  decisions  have  rendered  it  uncertain,  359. 
Trustees  take  an  estate  commensurate  with  the  trust, 

360. 
They  were  formerly  considered  to  take  a  chattel  interest, 
an  estate  pur  autre  vie,  ot  a  fee,  361. 
The  certainty  of  the  rule  compensated  for  the  expense 
of  getting  in  an  estate  vested  in  a  trustee,  361. 
Late  cases  in  which  decisions  have  been  made  which 

produce  uncertainty,  363  to  365. 
Difference  of  opinion  among  the  Judges,  364. 
Amendments  suggested : 

No  chattel  interest  should  be  taken   without  a  clear 

intention,  366. 
A  fee,  or  an  estate  pur  autre  vie,  should  be  taken  in 
every  case,  306. 
Greater  facilities  should  be  given  for  getting  them  in,  37. 
Power  of  releasing  the  estate  trom  the  trusts  should  be 

increased,  37. 
Cestuique  trust  might  be  empowered  to  determine  them, 

38. 
Conveyances  of,  should  not  be  presumed,  125. 
Should  not  be  forfeited,  40. 
Or  escheat,  40. 

Trusts.    See  Tnuteei,  Terms. 
Have  been  objected  to,  8.  33. 
Must  be  continued,  6.  34. 
Distinction  between  active  and  passive,  8. 

The  difficulty  of  making  such  distinction,  8.  34.  6. 

It  would  depend  on  a  few  words,  35. 

Constructive  and  resulting  trusts  are  often  passive,  35. 


Otjectaonable  pMeWe  trnsto  wiiich  miffiA  he  leBdered  ame^ 
cessary 
To  presenre  contingent  raBaaBden,  35.  139. 
To  bar  dower,  36. 
To  prevent  merger,  36. 
To  attend  the  inheritance,  36k 
Bestmction  of,  if  practicable,  would  then  have  a  limited 
effect,  36. 
Diiiiculty  of  detemiuing  estates  of  trustees  when  tmsts  are 

satisfied,  36. 
Rules  for  determining  what  shall  be  a  trust,  and  what  a  use 
should  be  settled,  33. 
Distinction  between  a  trust  to  pay,  and  a  trust  to  permit  to 
receive,  34. 

Unborn  Persons.    See  Perpetmties,  WiUs, 

Uncertainty,  Causes  of.    See  LitigaHoUf  Register^  TiiU^ 

Uses.    See  Fuha^  ItUeresUf  ScintiUa  Juris. 
Have  been  objected  to,  8. 
Are  well  understood,  9. 
Should  be  extended,  9. 

to  copyholds  and  personalty,  33.  47. 
Might  take  effect  without  a  seisin  to  serve  them,  33.  xxvii 

In  the  same  manner  as  devises,  33. 
Inconveniences  of,  might  be  obviated,  33^34. 

Usury  * 
Should  be  abolished,  386. 

Vendor^    See  Title. 
Vendor  is  sometimes  at  the  mercy  of  the  purchaser  on  aoconnt 

of  objections,  which,  if  known  before  the  sale,  would  scarcely 

have  affected  the  price,  Ixxv.  Ixxvi. 
Is  obliged  to  incur  great  expense  in  removing  objections,  or 

must  lose  his  contract,  imd  take  back  the  estate,  paying  aU 

costs,  Ixxvi.  Ixxvii. 

Vested  Remainder  : 
Difference  between,  and  contingent,  49; 
May  be  conveyed  by  grant,  60. 

oriradease,  60. 

Void  and  Voidable  Assurances  : 
Absurd  distinctions  between  them,  136^ 
Should  be  abolished,  136. 

Warranty.     See  Entry,  Right  of  Limitation  ofAetiom. 
Ei^plained,  84. 

Takes  away  a  right  of  entry,  84. 

Prevented  from  taking  effect  in  most  cases  by  statutes,  84. 
V^ry  rarely  oecurs,  ^. 
Has  been  superseded  by  covenants,  98.^ 
Should  be  abolished,  133.  Ixx.  IxxL 

Waste.    See  CopykM,  Incident. 
Reg^atioiis  should  be  made  respecting,  43.  140. 
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Should  not  be  a  fotfeiture,  xmii. 
Interference  of  Equity  respecting,  313. 

Wife.     See  Married  Women, 

Will  : 

JjKfn  relating  to,  are  incumbered  witb  technical  rules,  162. 
Are  the  great  sources  of  litigation  respecting  real  property, 
316.  372. 
As  to  their  operation : 
Confined  to  estates,  of  which  the  testator  is  entitled  at  the 
date  of  his  will,  162. 
Inconreniences  attending  that  rule. 
A  codicO  is  necessary  when  another  estate  is  acquired, 

163. 
Questions  of  republication,  163. 
Are  revoked  by  an  alteration  in  the  estate,  163. 
Or  intended  alteration,  163. 
Questions  of  revocation,  163. 
Should  take  effect  from  the  death,  164. 
Presumptive  revocations  should  be  abolished,  164. 
Rights  should  be  devisable,  166. 

Might  be  abridged  in  the  same  manner  as  settlements.     See 
Settlement,  Incident, 
As  to  their  execution : 
There  are  ^yb  different  modes  of  execution  required  for 
wills,  166. 
Attestation  in  the  presence  of  the  testator  need  not  be 

required,  166. 
One  witness  is  sufficient,  166. 
All  wills  should  be  executed  in  the  same  manner,  166. 
The  same  mode  of  execution  might  be  required  in  wills  and 

deeds,  167. 
Of  personal  estate  must  be  proved.    See  Prehate, 
Of  real  estate  need  not  be  proved.     See  Probate. 
'  It  is  important  tiiat  they  should  be  deposited  for  safe  cus- 
tody, 261. 
As  to  their  construction : 
The  Bubiect  of  nearly  half  the  cases  of  litigation  respecting 

real  property,  316,  316. 
Implication  is  admitted,  314. 

It  has  been  doubted  whether  fhey  should  not  be  governed 
by  the  strict  roles  of  interpretation,  which  are  applied 
to  deeds,  316. 
To  establish  such  a  mode  of  construction  might  now  be 

impracticable,  317. 
Objects  of  a  deed  are  more  simple,  314. 
Technical  rules  of  interpretation  must  be  adopted,  318. 
Danger  of  admitting  latitude  of  construction,  318. 
The  testator's  meaning  is  often  doubtful,  318. 

Certain   rules   should   prevail,   although  they  may 
sometimes  defeat  the  intention,  319. 
But  technical  rules  should  accord  with  common  sense,  320. 
No  rule  should  be  wanted  when  the  intention  can  be 
ascertained  with  moral  certainty,  320. 
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Most  of  the  present  rules  of  interpretation  are  contrary  to 
the  natural  meaning  of  the  words,  320. 
And  their  effect  is  to  defeat  lawful  intentions  clearly  ex- 
pressed, 320. 
Origin  of  such  rules : 

Courts  have  evaded  the  injustice  of  such  rvles  by 

creating  exceptions,  321,322. 
Difficulty  of  distinguishing  the  cases  within  the   ex- 
ceptions from  those  within  the  rule,  creates  more  un- 
certainty than  the  obscurity  of  the  meaning  of  the 
testator,  321. 
The  question  is  not  what  is  the  intention,  but  whether 
there  is  such  additional  manifestation  of  intention  as 
to  allow  the  Courts  to  bring  the  case  within  the  excep- 
tion, 322. 
If  the  present  rules  were  abolished,  and  new  rules,  ac- 
cording to  the  ordinary  meaning  oif  the  words,  were 
established,  the  contradictory  rules  would  be  destroyed, 
and  the  intention  of  testators  would  be  effected,  322, 323. 
Regret  expressed  by  Judges  that  the  present  rules  oblige 
tliem  to  defeat  the  intention  of  testators,  323. 
All  the  rules  of  construction  should  be  examined,  324. 
Rule  that  an  indefinite  devise  shall  pass  only  an  estate  for  life. 
Is  contrary  to  the  intentions  of  testators,  324  to  329. 
Disapproved  of  by  the  Judges,  326. 
Different  exceptions  to  the  rule,  326  to  328. 
Alteration  proposed : 
That  an  indefinite  gift  should  pass  the  absolute  interest, 
unless  a  contrary  intention  be  apparent  from  the 
context,  328. 
Questions  rarely  occur  respecting  an  indefinite  be- 
quest of  personalty,  329. 
Rule  that  ifying  witfunU  issue^ 

Means  an  indefinite  failure  of  issue  at  any  distance  of 

time,  329  to  332. 
Defeats  the  intention,  329. 
Disapproved  of  by  Judges,  329. 

Absurd  difference  that  dicing  without  leaving  issue  means 
different  events  with  reference  to  real  and  personal  pro- 
perty, even  when  comprised  in  the  same  gift,  331. 
Exceptions  to  the  rule,  333. 

Dying  without  issue  should  be  held,  to  mean,  according  to 
the  ordinary  meaning  of  the  words,  dying  without  leaving 
issue,  living  at  the  time  of  death,  334. 
Rule  in  Shelley's  case,  334  to  343. 

Has  produced  greater  differences  of  opinion  than  any  other 

principle  of  law,  334. 
Explained,  334. 
Where  not  applied,  335. 

Professes  to  defeat  the  intention,  and  no  indication  of  inten- 
tion or  declaration  will  enable  the  courts  to  evade  it  if  aU 
the  issue  are  to  take  according  to  the  line  of  descent,  335. 
Exceptions  where  heirs^  &c.  are  considered  to  mean  chil- 
dren, and  not  all  the  descendants,  336. 
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ExceptioDS,  337. 

It  is  doubtful  whether  the  words  oi  tenants  in  comnum 
creates  an  exception,  343. 352. 
Is  applied  where  the  remainder  is  to  issue  instead  of  heirs, 

339. 
Origin  of  the  rule,  341. 
The  technical  effect  of  it  is  never  made  use  of,  except  by  a 

blunder,  341. 
When,  in  instructions  or  wills  unskilfully  prepared,  the 
words  are  within  the  rule,  a  conveyancer  thinks  it  his 
duty  to  alter  them,  in  order  to  prerent  the  parent  from 
defeating  the  settlement,  341. 
The  rule  might  be  abolished,  342. 
The  abolition  of  it  would  prevent  much  litigation,  342. 
It  might  be  declared  that  the  ancestor  should  take  an 
estate  for  life,  and  that  the  heirs  or  issue  should 
take  an  estate  by  purchase,  descendible  in  the  same 
manner  as  if  it  nad  come  to  them  by  descent  from 
the  ancestor,  342. 
Such  rule  would  put  an  end  to  the  question,  whether 
a  special  heir,  taking  by  purchase,  must  be  general 
heir,  342. 
Where  there  may  be  superadded  words. 

The  same  rule  should  prevail,  unless  there  are  expres- 
sions to  create  several  estates,  or  to  show  that  the 
chUdren  must  take  in  a  manner  different  from  the 
line  of  descent,  343. 
When  heirs  or  issue  are  in  the  plural  number,  the 
children  might  be  joint  tenants  in  fee,  or  a  tenancy 
in  common  might  be  implied,  343. 
The  word  issue  might  have  the  same  effect  as  heirs  of  the 
lody,  343. 
Ride  of  construction,  cy  pres,  344  to  369. 
The  object  of  it  is  to  effect  as  nearly  as  possible  a  gift  con- 
trary to  law,  by  giving  an  estate  tail  to  the  parent, 
344. 
Where  estates  are  given  by  purchase  to  unborn  children 

of  unborn  children,  344. 
Where  successive  life  estates  are  given  to  the  descend- 
ants, 345. 
But  the  rule  cannot  be  applied,  where  the  gifts  are  for 
terms  of  years  determinable  with  life,  345. 
Where  there  is  a  gift  over  in  default  of  issue,  and  the 
descendants  under  the  words  of  the  gift  could  not 
take  estates  which  would  last  until  a  general  failure 
of  issue^  346. 
It  is  difficult  to  distinguish  the  cases  within  this  rule, 
from  those  governed  by  the  rule  in  Shelley's 
case,  350. 
Opinions,  that  where  the  words  as  tenmUs  in  common 
have  been  rejected,  the  decisions  should  be  re- 
ferred to  the  rule  in  Shelley's  case,  351. 
It  is  submitted  that  such  cases  depend  upon  the  rule 
of  construction  cy  pres,  352. 
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Has  been  disapproyed  of  by  Judges,  360. 
Iigustice  and  nncertainty  occasicmed  by  it,  356. 
Should  be  abolished,  356. 
By  declaring  that  the  rule  of  law  shall  be  strictly 

enforced,  356. 
l^e  alterations  suggested  with  respect  to  oUier  rules, 
would  render  any  additional  enactment  unnecessary, 
357. 
tlules  which  regulate  the  estates  of  Uurtees»  857. 

See  Tmtieet,  Eitm$ei  in. 
Rules  respectin|;  gifts  in  general  terms,  366. 
Leaseholds  will  not  pass  under  a  general  devise  of  all  my 
eitai€s,  if  there  are  freeholds  to  which  the  words  can 
relate,  366. 
Exceptions  to  this  rule,  366,  367. 
Should  be  abolished,  367. 
Real  estate  will  not  pass  under  a  gift  in  general  terms,  if 
the  words  are  applicable  to  perscmalty,  367. 
Exceptions  to  this  rule,  367. 
fihovdd  be  abolished,  367. 

ileal  estates  should  pass,  unless  tiiere  appear  an  intention 
to  exdude  them,  368. 
The  amendment  of  these  several  rules  would  make  no  change 

in  wills  prepared  by  conveyancers,  36B. 
Other  rules  of  construction  which  require  consideration,  369. 
The  rules  respecting  legacies  are  in  great  confusion,  369,  n. 

Witness.    See  ExeetUion,  AppointmetU,  Witt. 

Women.    See  Married  Women. 
Need  not  be  prevented  from  barring  entails  ex  provisione  viri, 
152. 

Years.    See  Terms  of  Years. 


C.  WUttioBhuD,  Chiswick. 
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